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Decent years have seen the elnergence of two inter­
l,,"elated trends in our cultural politics, First, there 
has been a call for multiculturalism: for greater diver­
Sity in artistic and educational offerings, for a broaden­
ing of the spectrum of society's interest beyond the 
activities and expe ri ences of d ead or living white 
males, Thus, s tud ents dernand co urses in black, 
Hispanic, and women's studies; children's librarians 
clamor for more books about Native American and 
Asian youth; viewers of all races protest if their stories 
are not told on television's nightly news and prime­
time sitcoms. Second, there has been an insistence that 
those offering representations of previously unrepre­
sented groups be themselves members of the group in 
question - that courses in black studies be taught by 
black faculty, books about Native American youth be 
w ritten by Na tive American write rs, and reporters 
covering the Hispanic community be of Hispa nic 
descent. It is this second and more controversial 
requirement that I wish to submit to examination here. 

The thesis that interests me is what [ w ill ca ll the 
authenticity thesis. The authenticity thesis maintains 
that the indi viduals representing the experiences of 
group A should (generally or even always) be mem­
bers of group A, The thesis can be put forward in both 
a broad and a narrow form. In the narrow fonn, it 
applies w hen group A is what we may ca ll a victim 
group, a group that has previously suffered and cur­
rently continues to suffer from oppression and dis­
crimination - e.g., blacks, Native Americans, women. 

To make its research readily available to a broad audi­
ence, the Institute for Philosophy and Public Policy pub­
lishes this quarterly newsletter. Articles are intended to 
advance philosophically informed debate on current pol ~ 

icy choices; the views presented are not necessarily those 
of the Institute or its sponsors. 
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Tn the broader form, it appJies to any group A, what­
ever its history or s ta tus. Of course, we will not be 
able to apply the au thenticity thesis without having 
SOlne clear notion of w hat defin es the boundaries of 
the group in question and what legitima tes claims of 
membership in it , problems I sha ll tOllch upon in 
dosing. 

There has been an insistence that 
those offering representations of previously 

unrepresented groups be themselves 
members of the group in question. 

Why should individuals representing or discussing 
the experiences of group A be A's rather than B's? We 
may identify four possible arguments here. The first 
two, the A rguillent from Opportunity and the 
Argument frolll Ownership, focu s on the expressive 
elalins of A-group Inelllbers - the view that they are 
uniquely entitled to provide representations of their 
own experiences. The next two arguments examine 
the interests of the audience for representations of A­
g roup experiences: the Argulnent from Accuracy 
focuses on the genera] aud ience, made up of both A's 
and B's; the Argument from Solidari ty focuses on the 
narrower A audience. I shall discllss each of these in 
turn, with the aim of demonstra ting that together they 
offer at best qualified support for the authenticity the­
sis. In closing, I shall suggest why concerns about 
authenticity are nonetheless difficult to disllliss, and 
observe how a more expansive concepti on of group 
identity might begin t.o address them. 

The Argument from Opportunity 

In some cases, w here a B is selected for a job tha t 
involves the discussion or representation of A-group 
experiences, this means that some A is rejected for the 
position in question. In hiring a male professor for an 
open pOSition in WOll1en'S studies, a university turns 
away all the competing female appJicants. The d irec­
tor who notoriously cast a Caucasian actor in the role 
of a Eurasian pimp in his production of Miss Saigon 
denied that role to aspirin g Eurasian actors. When 
women face such keen prejudice in much o f academia, 
why hire a man to teach in a women's studies depart­
ment? When roles for Eurasian actors are so sparse, 
why give the one meaty Eurasian role to a Caucasian? 
So the first argumen t for the authenticity thesis is tha t 
its viola tion constitutes a denial of crucial opportuni­
ties to members of group A. If A's cannot get jobs for 
which their identity or experiences as A-group Ineln­
bers would seem to Inake th em especia ll y suitable, 
what jobs can they get? 
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Where it is appl icable, the Argulllcnt from 
Opportunity seems fairly compelling - as in the Miss 
Saigon example - but it applies in only a limited rangc 
of cases. It defends only the narrow version of the 
authenticity thesis, where A is a victinl group whose 
members fa ce severely limited opportunities else­
where. AJ.ld it applies only when some fixed posi tion 
is to be awarded within a co mpetiti ve framework, 
where by choosing one person, I am passing over 
another. Many applications of the authenticity thesis 
are nut naturally viewed in this way. The white man 
who writes a novel about a black woman need not be 
viewed as thereby silencing or stifling black femal e 
voices; the editor who accepts that novel for publica­
tion may not have received any competing publishable 
novel from a black female author for that season's lis t. 
Objections to violations of the authenticity thesis can­
not all be cashed out in terms of the va lue we assign to 
equal opportunity. 

Its limited scope asid e, the greatest danger in the 
Argument from Opportunity is that it may appear, 
rightly or wrongly, to reinforce the authenticity thesis 
not just in its narrow version, bu t in the broader one as 
well. And in its broader form, the authellticity thesis 
works on balance to limit ra ther than to expand oppor­
tunities for menlbers of victim groups. If the activi ties 
and experiences of any group should be represented 
only by members of that group, then the majority o f 
opportunities ft.)}" representation will contulue to go to 
dominant-group members. if the bulk of the curricu­
lum co ncern s dead w hite males and only (dying) 
white Inales are seen as entitled to teach in those areas, 
this ensures that only a handful of non-white-males 
can fUld elllployment in the university. N ow, if this is 
our Inodel, it does seenl that, on equal opportunity 
g round s, the remaining opportuniti es should go to 
non-white-males. But the model itself should be chal­
lenged, on equal opportunity grounds. Actors of color 
w ill ge t more roles through non-traditional casting 
across color lines than through color-bound casting. 
Black and Hispanic scholars will teach and publish 
more widely if we permit all scholars to join voices in 
examining all subjects with equal freedOln. Moreover, 
even if mu1ticulturalism gives rise to a theater with a 
more diverse repertoire, or to a curriculum in which 
the works and li ves o f dead white males are no longer 
dOllrinant, the authenticity thesis may still unaccept­
ably limit the opportunities of women and minorities 
if it reinforces expectations that they w ill confine theln­
selves to exploring the activities of the victiIn group to 
which they belong. 

The Argument from Ownership 

A related argument for the authenticity thesis pro­
ceeds from the claim that A-group activities and expe­
riences are in some way the property of A-group Inem-
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bers, so that members of other groups who seck to ilni­
tate or represent those experiences are guil ty of a kind 
of expropriation. Thus, many Native America n leaders 
decry New Age adoption of Native American religious 
practices as the last iJl a long series of thefts: first, the 
whites took the land, then the buffalo, and now, in the 
graves t assau lt of all, Indian spirituality. Like wise, 
when a white author retells indigenou s folkta les, or 
writes fi ction portraying indigenous life, thi s ma y 
seem a species of plagiarism, of profHillg from stories 
that are not one's own. It is one thing for me to write a 
novel about my life; it is another thing for .11011 to write 
a novel about my life. 

It is not clear, however, that s tories, or spirituality, 
or, in its totality, a culture, are the kinds of things that 
call be owned; T ca n copyright sentences, paragraphs, 
and pages, but not plots, themes, or truths. Further­
more, my retelling of your stories or my imitation of 
your rituals does not violate your right or opportunity 
to perform them as well. In this sense, I ca n make 
your experience my own, wjthou t its thereby ceasillg 
to be yours. 

In part, however, the charge against B's appropriat­
ing A's stories, spirituality, and culture arises precise.ly 
because in many cases B himself seems to be trea ting 
these as property - as Itis property, as a commodity 
that can be bought and sold for a profit, for his profit, 
in a marketplace that continues to exploit and impov-

erish A. Sharing in someonc's spirituality is one thing; 
trafficking in i t is another. We may feci that no one 
should be making a profit off certa in experiences; and 
where profit from A's experience is appropriate, it 
should be A who reaps it, not B. In the Native American 
exa mple, these concerns are heightened by instances of 
outright fraud, as when shopkeepers fal sely c1atJll that 
trinkets manufactured in Taiwan afe the "a uthentic" 
products of Native Anlcrican artisans. 

Sometinles, what sound like simple assertions of 
ownership actually reflect worries about the misrepre­
sentation or distortion of certain beliefs and practices. 
In other words, the Argument from Ownership may 
look for support to the Arguments from Accuracy and 
Solidarity, wh ich I discuss below. For example, the 
New York Tillles recently interviewed an Osage profes­
sor of theology who argued that whereas Indian spiri­
tuality focuses on the larger community, New Age 
adaptations are "centered on the self, a sort of Western 
individualism run amok." "The danger," this profes­
sor explained, "is that these mutations of spirituality 
will make their way back into the Indian world." If 
this were to happen, then the attempts of others to 
make Indian experience their own wOllld a ttenuate 
Native Arnericans' hol d on that experience, their 
capacity to safeguard and perpetuate it. 

Nonetheless, where a B-group member represents 
an A-group experience respectful ly and conSCientiously, 

MYF~SAY$ 
WE AREN'T A MtL11~ ror ANYMORE, . 

WE'RE 
STIR fRIED! 

Dick Locher/Reprinted b!lIJermissiol1: 
Tribnne Medin Services 
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rather than opportunis tically , it s eems that the 
Argument from Ownership in its strongest form will 
fail to apply. 

The Argument from Accuracy 

Perhaps the argument invoked most often to defend 
the authenticity thesis is that members of group A sim­
ply do the best job representing the experiences of 
group A, that "it takes one to know one," that you 
have to be a member of group A to get it right. This 
argument focuses on group A membership as an epis­
temological requirement for knowledge about group 
A. Thu s understood, th e argument defends the 
authenticity thesis in both its broad and narrow ver­
sions: whatever kind of group we consider, dominant 
or victim, its experiences will be discussed most accu­
rately and knowledgeably by its own members. 

The first thing to note about the ArglUnent from 
Accuracy is that it is an empirical and not a normative 
argument. It does not say that only members of group 
A ha ve the right to talk about group A; it merely 
claIms that representations of A by A's will be more 
accurate than representations of A by B's. 

Now, accuracy is not an all-or-nothing affair, and the 
Argument from Accuracy can best be understood as 
pointing to a likely difference in the degree of accuracy 
of representation. It does not maintain that no B can 
know anything at all about A's, but only that A's are 
better placed to gather accurate information about A­
group experiences and to submit these to more pene­
trating analysis and interpretation. This generalization 
is bolstered by commonsense appeals to the need for 
firsthand experience of one's subject; it posits limits to 
the powers of imagination, in comparison with the 
vitality and immediacy of "real life." 

As an empirical argument, the Argument from 
Accuracy is subject to empirical evaluation. One pos­
sible tes t here might be some form of controlled exper­
lInent. For example, we might take novels about black 
life and experience written by both black and white 
authors and submit them, in a blind screening, to a 
panel of black readers. If the black readers succeeded 
in identifying the race of the author, by noting sys tem­
atic inaccuracies in presentation, this would provide 
some support for the Argument from Accuracy; if they 
could not detect any telltale traces of the author's 
racial background , the Arg ument from Accuracy 
would be undennined. One can certainly point anec­
dotally both to s triking examples of whites getting the 
black experience w rong (blackface minstrel shows) 
and of their getting it right (Bruce Brooks's recent 
young-adult novel The Moves Make the Man, acclaimed 
by many black librarians). Our conclusion here would 
seem to be that it is possible for B' s to do a good job rep­
resenting the experiences of A's - but perhaps suffi­
ciently unlikely that the Argument from Accuracy pro-
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vides good reason to uphold the authenticity thesis as 
a cautionary standard . 

Some defenders of the authenticity thesis would go 
further and Inaintain that no B can ever (really) know 
about A's, any more than an A can ever (really) know 
about B's. One trouble with this claim is that it may 
overes timate the extent to which A's or B' s know 
themselves; that is, it ignores our capacity for evasive­
ness, partiality, and self-deception. That which we 
have failed to recognize in ourselves is sornetiInes visi­
ble to outsiders . Even though they are bound to 
approach llS with biases of their own, we gain from 
seeing ourselves as others see us, as well as from gaz­
ing into OUf own inner mirrors. 

That w hich we have failed to recognize 
ill ourselves is sometimes v isible 

to outsiders . We gain from seeing ourselves 
as ot/,ers see us, as well as by 

gazing into ollr own inner mirrors. 

The Argument from Solidarity 

The final argument also focuses on the audience for 
representations of A-group experiences, but now 
specifically on the A audience. It asserts that the inter­
ests of A's as an audience for material about their own 
lives and cu Iture go beyond an interest in merely 
receIvmg an accurate representation of these. The pro­
vision and reception of such representations is one 
way to create or foster a sense of cOlnInunity among 
A's, and thus it is important that A's can band together, 
with some exclusivity, to provide and receive them. 

In this way, a women's studies course serves as 
more than just another academic offering in a univer­
sity's curriculum, on a par with mathematics and 
geology; it is also a protected space where women 
may engage in a shared journey toward awareness of 
their own personal and social identities. Thus, female 
students may feel cheated and betrayed if they arrive 
on the first day of class to find a male professor, or 
even male students, in the class. 

The Argument from Solidarity, like the Argument 
from Opportunity, seems to provide significant sup­
port for the authenticity thesis, but, again, only within 
certain limits . Group solidarity is arguably mos t 
important for victim groups - it seems to have far less 
(perhaps even negative?) value for dominant ones -
and so the Argument from Solidarity supports the 
authenticity thesis only in its narrow version. Even 
among victim groups, solidarity may not be a value of 
overriding importance; in many contexts it may be sec­
ondary to some other value. University seminars, for 
example, serve man y functions, only one of w hich 
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lTIight be to provide the occasion for an identity-form­
ing experience. Moreover, not every representation of 
group-A activities works as a crucible for the forma­
tion of group identity; this effect may be muted, for 
example, when individuClls experience a representa­
tion in isolation from each other, as read ers engage 
books in essentially private rather than shClred space. 

Finally, we might want to encourage a vision of the 
possibility of forms of social solidarity that cross fixed 
racial, gender, and e thnic boundaries. It is important 
to belong to some community; it is less important, and 
perhaps ultimately undesirable, that these communi­
ties b e defined solely in racial, gender, and ethnic 
terms. 

Larger Identities 
Whatever the force of these four arguments in favor 

of the authenticity thesis, one may feci that they fail to 
capture something of the sheer unseemliness of a 
member of group B waltzing into a room, waving his 
A-ish syllabus or novel or painting, ha ving the nerve 
to think that he can successfully discllss or represent 
the experience of group A. 

In our initial negative response to such nervy B's, 
we ma y hear fir s t an echo of the Argument from 
Accuracy. Given the daunting magnitude of the task 
in question - to s tep outside the boundaries of your 
own group and accurately and sympathetically repre­
sent the character of another's group - how dare you 
think you ha ve gotten it right? But if our response 
above to the ArgUlnent frOln Accuracy is a good one, 
some members of B will get the A-group experience 
right, even if most w ill not. I believe it was Dizzy 
Dean who said that braggin's only when you ain' t got 
nothing to back it up. If a white male author purports 
to have created a vivid, vital, black female character, 
and actually has done it - well, more power to him. 

And yet ... it seem s tha t there is s till something 
troubling about a member of group B trying to tell a 
member of group A what it is like to be an A - when 
B takes upon himself the superior role of teacher, 
adviser, consciousness-raiser, and so forth. I find 
myself drawn here to challenge B's standing to speak 
to A on the subject of A-ness. I am tempted to say that 
B has no right to speak to A about A-ness, that there 
are subjects that are simply closed to those who have 
not - actually, not imaginatively - experienced the 
necessary initiation. lf a victim group is characterized 
in part by its shared sufferings, then those who ha ve 
never felt any w ounds have no business holding forth 
on the general subject of scars. 

But while this objection s trikes an emotional chord, I 
think it fails to s tand up to closer scrutiny. While it 
may be arrogantly inappropriate for a B to claim that 
he fully understands the scope and depth of the suffer­
ings of A, it remains the case, if our reply to the 

Argument from Accuracy holds true, that he may be 
able to provide accurate accounts of and enlightening 
comn1entary on A-group experiences. Ten or twenty 
years of intense scholarly s tudy lTIay give a professor 
some claim to be able to educate students even on top­
ics closer to their historical experience than to his own. 

FinaUy, one may want to say to the w hite man toil ­
ing importantly away on his wrenching novel about a 
black woman d ying while giving birth to her eleventh 
child: Write your own story! And many w ould say 
the sa me thing to the black won1an writing her novel 
about a w hite man. We may be draw n to the general 
authenticity thesis in part because we believe that peo­
ple should not try to pretend to be something they are 
not. Why try to tell someone else's s tory, when your 
own story is right there, staring you in the face? I once 
had a male friend whom T found rather pathetic in his 
attempts to be one of our group of women, in hi s 
yearning identification w ith everything female . His 
girlish giggle w as particu larly irritating. Oh, just give 
up and admit you're a boy! 

But the principle that each of u s should tell our own 
story cannot entail that this story must be the story of 
our own gender or race or ethnic group. It may seem 
naive at this moment to assert the existence of relations 
and commonalities that cut across these divisions; yet 
the effort to identify the experiences and qualities we 
share may well be an urgent cultural task in its own 
right. True, the authenticity thesis receives some qual­
ified support from the Argument from Opportunity, 
the Argument from Ownership, the Argument from 
Accuracy, and the Argument from Solidarity. But 
finally, the thes is is not compelling as a response to 
our current cultural conflicts. For the lTIOre we make 
good on the hope that our authentic identity can tral1-
scend our ph ysica ll y and socially assigned group 
characteristics - the more the authenticity thesis in 
the end proves to be false - the better off we, as indi­
viduals and as a society, will be. 

- Claudia Mills 

Claudia Mill s is assista nt professor o f philosophy fit the 
Univer:;ity of Colorado at Boulder and the founding editor of 
the Rl!porl frolll 1I1l' IIlStitlltt' for PhiloSOllllY mul fJlI/JIic Policy. 
Sources: Dirk Johnson, "Spiritual Seekers Dorrow India ns' 
Ways," The Nt'W York Till/t'S (Dec. 27, 1993); Dirk Johnson, 
"Ind ians Complain of ReligiOUS and Cul tural Theft," The 
New York Tilllt'S (June 12, '1993). 
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Ethnocentrism and 
Education in Judgment 

Co unto this people, and say, Hearing ye shall hem, and shall 
not underst<lnd; and seeing ye sha ll sec, <lnd not perceive: 
For the heart of this people is waxed gross, and their ears are 
dull of hearing, and th..-j r eyes have they closed; lest they 
should see with their eyes, and heM with their eMS, ilnd 
understand with their heart, and should be converted. 

Acts 28:26-27 

Our human condition ... is <llways that of spiritua l bondage 
within a cave-like horizon of moral, religious, and political 
presuppositions so deeply rooted they are almost impercepti­
ble to the inhabitilnts of each cave-like ilge and culture. We 
all begin with our minds ordered and predisposed by tenn i­
noJogies, categorizations, beliefs, and prejudices tlmt we mis­
take for the natural or l1ecessilry ordering of human existence. 

How can we even begin to step outside our own sou ls, 
our own upbringings, our own deepest moral presupposi­
tions? 

Thomas Pangle 

That we cOlnmonl~ he~r and do l1?t understan~,.see 
and do not perceIve, IS a pervasIve human fatlm g. 

We manifest it towa rd people and customs in our 
immediate neighborhood and, even more so, toward 
people and customs that are distant and unfamiliar. 
One form of this failing - ethnocentrislI1 - p reoccu­
pies theorists of multicultural educa tion. For them, the 
ethnocentrism that permeates tex tbooks, cu rriculum 
plans, teachers' assumptions, and students' interac­
tions cons titutes the main impedilnent to successful 
cultural pluralism and cross-cultural understanding. 

But what is ethnocentrism? At least two definitions 
turn up in the literature. For Christine Bennett, author 
of a leading text on multicultural education, ethnocen­
trism is the habit of thought that prompts us to make 
judgnlents from "our own culturally biased view­
point." This way of putting the matter tracks a cmu­
lTIOn social science characterization of ethnocentrism 
as "the practice of judging another cul ture by the stan­
dards of our own cul ture." For Donna Gollnick and 
Philip Chinn, authors of another leading text, th e 
essence of ethnocentrism li es in a n asslllnption we 
111ake in judging from our viewpoint: tha t our culture 
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is superior to others. Ethnocentric judgment falls into 
error because this assumption of superiority is unwar­
ranted. Avoiding ethnocentrism, Gollnick and Chilm 
explain, means recognizing "other cultures as equally 
viable means for organizing reality." 

Several deep problems await these luulticulturalist 
approaches to ethnocentrism. The first account sug­
gests that the remedy for ethnocentrism is to judge 
matters not from our own viewpoint, but from some­
one else's. But it is not easy to make sense of this idea; 
are we required simply to understand another view­
point, or to endorse any and a ll opinions and actions 
associated w ith it? The second account does not 
explain how we come by the conclusion that all cul­
tures "are equally viable alternatives for organizing 
reality." If standards of appraisal lie withil1 cu ltures, 
from where do we get the exlemnl yardstick along 
which we place our culture and others to discover 
their equality? The prospect of finding a neutral met­
ric seems all the more doubtfu I g iven Gollnick and 
Chinn's assert~on that our va lu es "a re d e termined 
lolnillf by our culture." If this determinism is true, then 
how can any judgment of ours ~ any application of 
va lues - issue from a cultural perspective not our 
own? And how can this determinism be reconciled 
with the multiculturalists' claim that etlmocentrism is 
an avoidable bias - one remediable by a proper multi­
cultural ed ucation? 

For tlteOl'ists of multicultural education, 
ethnocentrism cOllstitutes the main impediment 

to successflll clllhiral pluralism and 
cross-cuiturallt11del'standing. 

There are two further difficulties with the multicul­
turali sts' argument. We know that individuals, 
groups, and institutions within cultures vary enor­
mously in their ability to "organize reality." N ot all 
individua ls or groups succeed equally by any 111eans. 
Yet the Cll Itufa I equality thesis asserts tha t this ubiqui-
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tous feature of life is somehow cancelled out when we 
move to yet larger groupings of persons, that is, to 
whole cultures. Moreover, the idea that a ll cultures 
are equal does not prove as 111uch as its advocates 
might wish. The fact that one culture overall "orga­
nizes reality" as well as another by no 1l1eanS implies 
that it "organizes reality" as well in each particular. For 
this reason, judging a particular practice or clIstarn ill 
another culture as inferior to our own isn't actually 
foreclosed by the cultural equality thesis. 

That their analysis of ethnocentrism begins to CflUTI­

ble at a touch doesn' t mean we can't understand what 
the multiculturalists arc getting at. Their wa rning us 
awa y from assuming our ways are superior makes 
plain, I believe, that they mean to identify and correct 
a moral failing. They want students to avoid smug, 
arrogant judgments of others. They want them to 
avoid the obtJlseness of those who hear and do not 
understand, see and do not perceive, and who, in their 
obtuseness, unfairly denigrate or disparage other peo­
ple's accomplishments and traditions. 

What multiculturalists need, then, is an appropriate 
lTIorai language within which to s tate their essentially 
moral ailTIS . . Recourse to the qua si-anthropological 

notion of ethnocentrism leads multiculturahsts astray. 
It prompts them to reconu11end an uncritical attitude 
toward cultura l d iffe rence w hen th ey should be 
describing instead the virtues of an open mind. 

Form and Value 

Crucial to und erstanding sympa thetica lly any other 
culture is the distinction between form and vn/lle. The 
same value can be manifested or realized in many dif­
ferent fonns. For example, the valued goal of safe and 
efficient driving is achieved in both the United States 
and Great Britain by their respective rules of the road, 
though those rules have us driving on the right side of 
the highwa y and th e Briti sh driving on th e left . 
Similarly, basic values having to do with personal inti­
macy, shared fate, and care of children give rise in var­
ious societies to' different fonns and conventions of 
famil y life. And so on for a range of basic values. 

Sensitivity to the form /value distinction is impor­
tant because it allows us to gauge how, and in what 
way, another society differs from our own. In some 
cases, it may well be that another culture differs from 
ours in the values it serves and promotes. For the 
most part, however, charitable interpretation of another 

Chuck Asay/Reprinted witll 1Jerll7i5sion of 
The Colorado Springs Gazelle Telegraph 
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culture proceeds on the assumption that it tries to 
rea lize the same deepest values we do, and that its 
outwa rd diHerences are simply differences in form . A 
similar situation exists when we attempt to translate a 
strange language; we must assume that its speakers 
are making intelligible claims, and we modify and 
adjust our translations until we have rend ered them 
intelligible in our language. If we took the strange lan­
guage (and its speakers) not to abey the basic princi­
ples of log iC, we wouJd be at an utter loss how to 
translate it (a nd them). 

Charitable illtapretatioll of anotha clI/tllre 
proceeds 011 tile assumption tllat it tries to 
realize tile same deepest values we do, a"d 

tllnt its olltward di/fereuces are simply 
dittaences ill for/ll . 

This point complicates the multiculturalists' admoni­
tion tha t we shouldn' t judge others by "our stan ­
dards." If the phrase "our standa rds" refers to our 
fO rllls - our conventions, customs, rules, and routines 
- then th e multiculturalist admonition is basically 
sound. But if "our standard s" means ali I' basic values, 
then the admonition is problematic. 

Of course, we can easily fall into the error of conflat­
ing our forms with our values. We may think that, 
say, our particular fanlily arrangements are the only 
possible means to rea lizing the values of intirnacy, 
shared fate, and care of children. We may think that 
other forms must be signs of backwardness, ignorance, 
a r even depra vity. This suggests tha t our ability to 
judge other peoples charitably and accurately depends 
not so much on how extensively we know their culture 
but an how deeply we know our a wn. In order not ta 
s ta ck th e deck again s t an alie n g roup , we mu s t 
describe putatively shared values in a way th at 
abstracts from the details of our own practices. It is 
typically our failure to da so, and thu s our failure to 
appreciate the meaning of our own basic va lues, that 
makes LI S uncritical of our social arrangements and 
hypercritical of other societies. 

There is still the possibility that our abstract descrip­
tions of our va lues w ilJ remain loaded, even though 
we think we ha ve succeeded in Inaking them neutral. 
For exa mple, w hat if our most basic descri pti on of 
ra tionality - an attribute we ascribe to human nature 
as well as a va lu e we prize in ourselves - actually 
incorporates features dis tinctive of our own social 
organization of goal-seeking and information-ga ther­
ing? Then we will observe how mu ch less rational 
than ourselves the ahen group is; and the partiality of 
our judgin g - done with scrupu lous care, we ma y 

8 

suppose - will remain wholly invisible to us. We will 
misjudge the other group while congra tulating our­
selves on our open-mindedness. 

According to some culture critics, just this sort of 
problem generally characterizes the th ought of the 
"West" as it perceives and acts towa rd c01nmunities in 
the non-Western world. The West projects its loaded 
descriptions onto the rest of the world as "uni versals" 
of hU1nan nature. It imposes its particularity as uni­
versality. Indeed, the critics loca te the flaw in Western 
thinking in its very penchant to universa lize, to offer 
abstract descripti ons of va lu e, to search for a true 
description of human nature. It is this penchant, the 
critics say, that is mos t deepl y e thnocentric and 
oppressive. We Westerners must therefore stop (at 
least for a while) interpreting o thers by reference to 
general "truths" about human be ings because our 
frarnework invariably distorts the reality of other ways 
of life. 

The corrosive self-doubt this indictment of the West 
supports feed s off our contemporary general revulsion 
toward several centuries of Western imperialism and 
colonialism. We have too often in the past plainly and 
egregiously dismissed other ways of life as inferior to 
our own, and busily promoted the substitution of our 
superior cus tom s for th e indige nous ways of the 
"backward " peoples we took und er our tutelage, 
assuming all the while a mantle of self-satisfaction at 
our objectivity and rationali ty. Looking at this unlovely 
picture in retrospect, we may succumb to doubt about 
our current ability to judge others fairl y, seeing our 
present conceptions of uni versal human nature as just 
further pretenses for promoting our own disparage­
ment and domination of others. And from our doubt 
may flow the resolve to defer or suspend judgment, or 
take our guidance from the authentic voices of cultur­
ally different communities. We may decide simply to 
shut up and listen. 

0111' abilitl) to judge otlrer peoples 
charitably alld acclIrately depends not 
so mucll 011 Itow extensively we know 

their clIltllre bllt on how deeply 
we kuow Ollr own. 

It is difficult to adjudicate between this extreme self­
denial and other, less diffid ent views about when and 
how we should evaluate others. Certainly, though, we 
may believe that our abstract descriptions of values are 
not nearly so loaded as some culture critics suppose. 
Or w e n1ay believe that Ollr sll spicion s of loaded 
descriptions should prompt us to yet further efforts to 
frame purely neutraJ ones. On either view , we would 
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want to press distinctions between proper hUlnility in 
judgment and disabling self-doubt, between the avoid­
ance of dogmatism in judgment and capitulation to the 
dogmatism of others. And on either view, we would 
retain some (greater or lesser) degree of confidence in 
our ability to be open-minded, w hile seeking the addi­
tion of new, previously d0111ina ted or silenced voices 
to the conversation about cu lture and hU111an nature. 
The point is that the quarrel I've described here moves 
within the ambit of the concept of open-mind ed ness. 
The different parties divide on how deeply the imped­
iments to open-nlindedness go. 

The Grounds of Tolerance and Generosity 
"Instilling an open mind" is how multicultural edu­

cation should cha racterize its basic project. An open 
mind is not the same as an uncritical mind, nor does it 
rest on or require dubious propositions of equality. 
Open-mindedness s imply doesn't raise the issue of 
rankin g persons or groups by some metric. I don't 
have to think my neighbor's taste in art or wine is as 
good as other people's, or even as good as mine, to 
exhibit toward him generosity, sensitivity, and curios­
ity. I don't have to think his children are as smart as 
all others, his occupation as challenging, his mamlers 
as engaging, his jokes as entertaining, his knowledge 
as penetrating, his accomplishlllents as edifying. I cer­
tainly don't have to believe he "organizes reality" as 
well as everyone else. I can be open-minded toward 
him and toward everyone else, from the low liest to the 
Inos t exalted , from the meanest to the most angelic, 
because open-mindedness doesn't force the issue of 
equality onto the table. 

The multicultural educator's embrace of the culttual 
equality thesis is well-motivated: she wants to instill 
open-mindedness in stud ents, and the generosity and 
tolerance that goes with it. Nevertheless, the embrace 
is unwise. Tolerance and generosity aren't functions 
of some equality of accomplishmen t, as Paul the 
Apostle's admonition to the Romans aptly illustrates. 
Paul reminds the Romans of the variability in people's 
beliefs and custOlns and advises against judgmentalism: 

For one Ipersonl believeth that he m<ly Cilt (111 things: another, 
who is wCilk, cilteth hcrbs. Let not him tllilt e<tteth despise 
him that eateth not; and let not h im which eateth not judge 
him thilt cilteth, One lll(ln esteemcth one d<ly ilbove 
another: another esteemeth every dily alike. Let every l1l(ln 
be fully pcrsuilded in his own mind . 

The advice not to despise alien beliefs or customs is 
not predicated on the assumption that all beliefs or 
.customs are true: 

I know, and am persuaded by the Lord Jesus, that there is 
nothing unclean of itself: but to him that esteemeth <lny thing 
to be unclean, to him it is unclean, 

Being persuaded by th e Lord that nothing is 
unclean, Paul couldn't have greater certainty or assuI­
ance on this Inatter, yet he counsels forbearance and 
noninterference toward the person who believes a 
thing unclean. "To hin1 it is unclean" means that the 
believer has as much invested in her belief as we have 
in ours - and that alone, not the truth of her belief (for it 
isn't tnle), is enough to require Ollr caution about chal­
lenging or overriding it; that alone, lIot tire IIl1tmth of 
ollr belief (for it is true), suffices to forbid our address­
ing her belief in a manner that "puts a stumbling­
block" in her way. 

When Paul counsels the Romans against judging 
one another, he is not recomlnending to them an 
uncritical attitude toward conduct and belief; he is 
warning them against certain moral failings attached to 
judging. He urges on his fellow Christians this policy: 
"Him that is weak in the faith receive ye, but not to 
doubtful disputations." Even in a matter as important 
as shoring up another's faith, we must not be disputa­
tiOIlS. In your c0111mitment to the truth, Paul advises, 
avoid being cOlltentious, quarrelsome, argulI1el1tative, 
bickering, querulolls, fnult-fiuding. 

Restoring the Public Trust: 
A Fresh Vision for Progressive 

Government in America 

Peter G. BrowlI 

"Peter Brown offers a devastating analysis of the limits 
inherent in the free market approach to public policy, 
but he is not only a pungent critic. His concept of gov­
ernment rooted in trusteeship offers rich insights into 
the obligations of both leaders and citizens. His book is 
an important star ting point for Americans thinking 
seriously about the 21st century." 

- Ned Cabot, Common Cause 

"Peter Brown goes right to the gre<ltest problem our peo­
p le have with govenunent - a pervaSive lack of trust. 
His analysis of the reasons for this situation is astu te, his 
solutions provocative and sensible. A valuable book." 

- Daniel CaJiahan, The Hastings Center 

176 pages, $25.00 

Beacon Press 
25 Beacon Street 

Bos ton, MA 02108 
(617) 742-2110 x596 

Credit cards accepted 
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The fault in d ispu ta tiousness lies not in the fact tha t 
the disputatious person wants to be right in what he 
believes but in the fact tha t he wa n ts al ways to be 
acknowledged to be right. He wants error openly to 
yield to his rightness. H e cannot tolerate uncorrected 
error; he cannot abide weak fa ith. He is always pick­
ing a fight; he p ushes too far; he lacks sensitivity to 
dimensions beyond the litera l truth or falSity of the 
belief a t issue; he lacks even the p rudence to be canny 
and subtle in p romo ting that very belief he d esires to 
be acknowled ged by others. His adamancy reveals the 
self-importance he ga in s from d efea ting o the rs in 
argumen t. 

Tile antidote to dispu tatio1lsness is 
moral sensitiv it1) to the less savory 
projects to ,"hic1, promoting belief 

and con-eeting error can be put. 

The corrective, h ere, is no t to s top beli eving in 
things. The antidote to disputatiousness is not critical 
flabbiness or intellectual indiscrimina teness. The anti­
d ote is moral sensitivity to the less savory projects to 
w hich promoting belie f and correcting error can be 
put. The antidote is the mora l generosity enjoined by 
Paul. 

Beyond the Numbers: 
A Reader on Population, Consumption, 

and the Environment 

Laurie Alln Mazur, editor 

The essays in th is comprehensive reader explore each 
of the broad top ics w hich will be add ressed next fall at 
t he Uni ted Na ti o ns In te rn atio na l Co nfere nce on 
Pop ulation and Development. Three of the essays orig­
inally appeared in "Ethics and Globa l Popu lati.on," t~le 
Fall] 993 issu e o f th e Report f rom the JIIst ltlfte for 
Pli i/osophy Ol/ci Plfblic Policy. 

444 pages 
$40.00 cloth, $19.95 paper 
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Against J udgmentalism 
The same is tru e for a vice akin to disputatiousness, 

namely jlldglllentniism. The antidote to judgm entalism 
isn ' t to abandon jud gment but to und ers ta nd the 
mora l compli ca tions and nuances associa ted with 
judging. In the case of cross-cul tural judging, in par­
ticular, th ese mora l complica tions and nuances are 
not clarified by the quasi-anthropologica l notion of 
ethnocentrism . On the contrary, invoking the notion 
of ethnocentrislTI Inisleadingly dra ws attention to the 
cu ltuxal contellt rather than the m oral llla rt l1er of judg­
in g. It prompts us to think that a certain content 
(" their culture") is an inappropriate object of judg­
m ent. But manner ra the r than content is the real 
object of multicultural education's concerns, properly 
understood. Just as Paul warns the Romans away not 
from believing the truth of theu· faith but from being 
disputatious about it, multicultural educa tion properly 
warns students away not from judging but from being 
judgmental about culture. 

Judgmentalism, according to Caroline Simonis felici­
tous characteriza tion, "is the disposition to derive sat­
isfaction from making negative Inoral assessments of 
others because one believes one' s own moral worth is 
enhanced by the failures of others." Jud gm entalism, 
then, fron ts for an attitude of moral superiority . The 
judgmental person is quick to judge, draws blanket 
conclusions from s lender evidence , a lw ays find s 
others less perfect than herself. No wonder that she 
inv ites be ing labeled as smu g and sanctilnonious. 
Professor Simon id entifies the moral failin g a t the 
heart of judgmentalism: 

The judgmental person . . misconstrues the whole poin t of 
moral assessment. Moral worth docs not work on a competi­
tive poin t system, and the point of moral assessment is not 
the relative ranking of ind ividuals. The ultima te poin t of 
thi nking about ethics is practical. Th is suggests th"t the pri­
mary point of my making mora l assessmen ts is so that I can 
act well and do wh(lt I can toward being a better sort of per­
son. Pirs t-person-assessments arc p ri mary; th ird-person 
assessments are "ppropriate only to the exten t they con­
tribute to each person acting wel l. 

Where assessing (silently, in our hearts) the faults of 
others doesn' t bear upon or con tribute to our ow n self­
improvem ent, be tter to desis t from judging others 
badly. Ye t, as the nineteenth-century ethicis t Francis 
Wayland observed, we commonly "dissect" other peo­
p le's characters as if to demonstra te our "power of 
ma lignan t acumen," as thoug h "another's reputation 
were made for no other pu rpose than the gratification 
of the m eanest and most unlovely a ttributes of the 
human heart!" 

Such dissection is the stuff of our daily conversa­
tions, fill ed as they arc w ith gossip and backbiting. 
We delight in tearing down others. Much of the eth­
nocentrism that multiculturalists worry about simply 
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extends the circle 'of ou r judg mcnta lism, from those 
fam iliar and nearby to those cultura lly d ifferent and 
dis tant. The proper antido te to this ethnocentrism lies 
not in some specia l cultural studies but i.n freeing our­
selves from thc genera l d isposition to look for and pro­
nounce upon faults in others. The proper antidote is 
sensitivity to the moral meanings of judgment. 

Wlte,'e assessillg (silently, in our hearts) 
tire fall Its of otl,ers doesll't bear IIpon 

or contribute to our own self-improvement, 
better to desist fro III judgillg otlrers badly. 

Dimensions of Moral Judgment 

These meanings are com plex and many-layered 
because judg ment has at least two dimensions. One 
dimension has to do w ith grouHdedness: is a negative 
(or positive) judg m ent o f some thing's worth well­
founded in the facts? Does it interpret the thing in its 
best rather than its worst light? 

A second dimension has to do with effects: publicly 
made judgments encourage, rebuke, chastise l honor, 
and vindicate; they ca n resolve disputes or they can 
perpel1.1ate hostilities. Thus, the moral propriety of a 
judgment derives not only from its well-grounded ness 
but also from the s trength of the case for bringing 
about such effects. 

An effective lesson in the moral meanings of judg­
ment, thus, is a complex affair. It is not reducible to a 
simple formula or mechaniCal rule (e.g., "don' t judge 
other cultures"). It means acquiring sensitivity to the 
way the dimensions of jud gment interact in different 
cases. It means acquiring a vocabulary that enables 
discriminating the nosy from the properly concerned, 
the moralis tic from the moral, the preachy from the 
instructive. It mea ns learning when to judge, whom to 
judge, and how to judge; and it means rea lizing that 
the answers to the when l whom, and how don't auto­
matically track cultural boundaries - boundaries 
which are l in any case, less determinate than multicul­
turalists generally suppose. 

The elemen ts of open-mindedness certa inly seem 
teachable in school. We can rehearse stud ents a t wait­
ing to make up their mind s until they've heard the dif­
ferent sides of a case and we can train them how to fol ­
low and evaluate arguments and evid ence. We can 
habituate them to inquire, ask questions, follow leads, 
seek more information l invite commcnt, aJld welcofilc 
different perspectives. We can impress upon them 
cautionary tales of the wrongs that flow from hasty, 
ca reless, reckless, and ill-consid ered judgments. 

Of course, s tudents will vary in how well they pick 
up and practice the at tributes of open-mindedness . 

Moreover, even when teachers and curriculum prove 
os good as we could expect, schooling won' t by itself 
produce uni for ml y a nd successfull y o pen-minded 
g raduates. Still, schooling can plant the seed tha t fur­
ther education may nourish. In many p ractical con­
tex ts, telling the difference between open and closed 
minds is not difficult, nor is there anything mysterious 
about the school routines needed to inculcate the 
habits that constitute open-mindedness. 

Learning the when and the how - that is the task of a 
moral education in judgment, a task that be longs in 
the schools. Best that the schools begin the task with 
the right vocabulary and the right a ims. Multicultural 
ed uca tion is most uscfully conceived as an extension 
and special application of the general moral ed ucation 
all s tudents should have. For this reason, nllllticultural 
educators need a moral, not anthropological, language 
to make plain to themselves and to others the aims 
and means of muiticuJi:ural education . Then we have 
some prospect that students really will become people 
who hear with their ears, and see with their eyesl and 
llJ1derstand with their heart. 

- Robert K Fullinwider 

Sources: Thomas Pangle, "Entering the Greflt Debate," 
Amri(,lIIic Qllesfiolls, vol. 2 (Spring 1989); Christine I. Bennett, 
COlllprt'ill'lI Sive Multicu lt ural Edllcntion: TII!?ory ami Pmctice 
(A llyn ilnd Bilcon, 1986); Donnil M. Golnick and Philip C. 
Chlnn, Mlllliwllllral Edllcnlioll ill a Pillralis/ic Socidy, 2nd ed. 
(Charles E. Merri ll Publishing Compilny, 1986); Gerry Davis, 
"Strategies for Change," in R. K. Arora and C. G. Duncan, 
eds., Multiclfltllral Educatioll: Towards Good PmcliCl' 
(Rout ledge and Keg;lIl Paul , 1986); Lou is Co he n a nd 
Lawrence Manion, Mliitinllfllmi ClnssrPolIIs: Perspeclivt's for 
Teaclwrs (Croom Helm, 1983); Madan Sarup, Tile Politics of 
Mlilticllltllmi Edllcnlio/l (Routledge ilnd Keg,m l)mll , 1986); 
Sa ll y Tomlinson, "The O ri gins of the Ethn ocentric 
Curriculum," in Gajcndra K. Verma, cd., Edllcntiol/ for All: A 
Lnl/dll/ark ill PluralisJ/J (Falmer Press, 1989); Gloria Ladson­
BWings, "Cultu ra lly Relevant Teaching: The Key to Making 
Multicultura l Educat ion Work," in Carl A. Gra nt, ed ., 
Research alld Multicllltural Educatiun: From tile Margills 10 the 
MaillSfrt'fllll (Fa lmer Press, 1992); INew York State Educationj 
Com miss ioner's Task Force on Minori ties: Equity and 
Excellence, "A Curriculum of Inclusion" (New York State 
Department of Education, July 1989); W. V. Quine, Word nlld 
Ol1ject (MlT Press, 1960); Donald Davidson, IlIqlliries 111/0 
Tmlh mui flllerprt.'/nlioll (Cla rendon Press, 1984); Iris Marion 
You ng, Jllstice nlld tilt' Politics of Diffcrcl/ce (Princeton 
University Press, '1990); C<lroline J. Simon, "Judgmentalism," 
Faitll alld Plli/osol,IIY, vol. 6 Only 1989); Francis Wayland. Tilt' 
Efell/ellts of Moml Sciellce, ed. Joseph Bia ll (Harvard 
University Press, 1963; originally published in 1835). 
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Judicial Activism 
and the Concept of Rights 

When President Clinton made his first Suprelne 
Court appointment last summer, he chose some­

one with a decidedly centrist view of the judiCiary's 
role in Ainerican society. Nonetheless, on the first day 
of Ruth Bader Ginsburg'S confirmation hearings, a 
number of Senate Republicans expressed concern that 
her nomination Inight signal a return to the "judicial 
activism" of the recent past. Senator Orrin Hatch took 
up the theme with these cautionary words: 

Under our system, a Supreme Court justice should interpret 
the law, and not legislate his or her own policy preference 
from the bench. The role of the judiciill br(lnch is to enforcc 
the provisions of the Constitution and laws we enact in 
Congress as their lllcilning WilS originally intended by the 
framers. Any other philosophy of judging requires unelected 
Federal judges to impose their own persollill views on the 
American people in the guise of construing the Constitution 
"nd Fcdcml statutcs. 

There is no way around this ~ondusion. Such an approach 
is judicial activism, plain and simple, ilnd it is wrong, 
whether it comes from the political left, or whether it comes 
from the political right. 

It does not seem to me, as it does to Senator Hatch, 
that there are only two philosophies of judging - that 
one must be either a strict constructionist or, by default 
a freewheeling judicial activist. That dichotomy by no 
Ineans exhausts the possible strategies and shadings 
of constitutional interpretation. For the mOlnent, how­
ever, there is a second feature of his argument that 
interests me more. Although he condemned judicial 
activism per se, the Senator's account of its conse­
quences focused chiefly on the rulings of liberal jurists 
over the past thirty years. "Since the advent of the 
Warren Court," he declared, "judicial activism has 
resulted in the elevation of the rights of critninals aJld 
criminal suspects, and the conconlitant s trengthening 
of the criminal forces against the police forces of our 
country." It has also led, he argued, to reverse dis­
crimination, "prayer being chased out of the schools, 
and the courts creating out of thin air a constitutional 
right to abortion on demand." 
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Now the social issues invoked by this list - desegre­
gation, the rights of criminals, school prayer, and abor­
tion - have sharply divided liberals and conservatives 
for nearly three decades. And for much of this time, 
conservative theorists have criticized the key judicial 
decisions in these areas by accusing the Warren Court 
and subsequent Jiberal judges of reading their own 
views into the Constitution and usurping the powers 
of the executive and legislative branches. For polemi­
cal purposes, the phrase "judiCial activism" has thus 
become a cod e word for judicial protection and pro­
Illotion of social engineering, left-wing protest, crime 
on the streets,' atheism, and sexual promiscuity. 

Conservative theorists have accused the 
Warren Court and subseque11t liberal judges of 
reading their own views into tlte Constitution 
and usurping the powers of the executive and 

legislative branches. 

This characterization of the Warren Court and its 
legacy, however, is deeply mistaken. The Court's last­
ing significance does not lie in its supposed expansion 
of the judicial role, or even ill the specific decisions to 
which Senator Hatch objects. Rather, its significance 
lies in a seemingly abstract issue of jurisprudence: the 
nature of a legal right. Each of the Warren Court's 
controversial decisions proceeded froin a self-con­
scious and sophisticated understanding of the manner 
and scope of rights protection. My purpose here is to 
explain and defend that understanding. 

Two Concepts of Rights Protection 

Philosophers and legal scholars have offered various 
definitions of a right, but all agree that rights are val­
ues of particular iInportancc and that their protection 
is a central aiin of public institutions. For this reason, 
the question of what it takes to secure rights is a cen-
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"Can You See Me Now?" 

6/18/51 

tral question facing any political and legal theory that 
includes the concept of rights in its vocabulary. 

Accord ing to one common understanding, rights are 
protected reactively: an individual whose rights have 
been infringed may seek satisfaction of some sort after 
the fact, either in the form of compensation or fro III 
punishment of the infringer. For example, prior to the 
Warren Court's decision in Mal'l' v. Ohio (1961), an 
individual' s right to be free from illegal searches by 
police was protected only reactively; the victim of an 
illegal search could seek monetary damages or internal 
police disciplinary action, but the illegally seized evi­
dence could still be used at trial. 

The Warren Court criticized this entire approach to 
rights protection on the grounds that reactive reme­
dies, such as "aroused public opinion and internal 
police discipline," had proved to be "withou t deterrent 
value." In their place, the Court adopted the exclu­
sionary rule, which forbids introducing illegally seized 
evidence at trial, as a morc effective way of deterring 

. police miscond lICt. 

The exclusionary rule differs from the remed ies 
available before Mapp in that it protects rights prospec-

From Herblock's Special for Today (Simon and 
Schuster, 1958). Repril1ted with permission. 

tively, not reactively. That is to say, by preventing the 
state from introducing illega lly seized evidence at trial, 
it removes in advance much of the incenti ve for the 
Nasty Boys to batter down one's door at 5 o'clock in 
the morning. Analogously, by ruling that suspects' 
statements to police arc inadm issible in court unless 
those· suspects have been advised of their right to 
counsel and their right to remain silent, the Warren 
Court in the Mirnlldn case minimi zed in advance the 
possibility of gruelling interrogations and coerced con­
fessions. Without such protections, the Court 
believed, victims of police overreaching are given over 
to the tender mercies of the tort system or the police 
discipline system for redress of the violation of their 
rights. 

It is too easily forgotten that before the Warren 
Court criIninal procedure cases, police departments 
(particularly in rural areas) often consisted of poorly 
trained, poorly screened goons. in the early 1960s, as 
Ri chard Neely observes, suspects were "routinely 
picked up off the street without a warrant" and sub­
jected to interrogations that frequently involved 
"humiliating insults and a good d ea l of slapping 

13 



.. ~ .. 

,.;. ~ 

-I 

Report from the Institute for Philosophy & Public Policy 

around." Nor were local officials likely to provide 
redress - not when politicians were eager to ilnpress 
the electorate with their detennination to "crack down 
on crime," and when judges were often the allies and 
personal friends of sheriffs and police chiefs. 

After the criminal procedure cases, however, munic­
ipalities suddenly discovered that the badly trained 
muscleheads in their police deparhnents were bring­
ing cases that would be thrown out of court. The 
prospect of criminals walking out the door because 
"the constable had blundered" by jamming his night­
stick into the suspect's kidneys brought considerable 
political heat down on prosecutors and police chiefs. 
The result was a transformation of police deparhnents 
into better-trained, better-educated, nlore professional 
organizations that relied lnore on finesse and less on 
force in conducting investigations. The prospective 
protections of rights established by the Warren Court 
created ripple effects leading to further and better 
prospective protections. 

In the aftermath of the Rodney King beating case, as 
well as thousands of less publicized instances of police 
brutality, it is obvious that police departments still 
include a nmnber of sadists, racists, and fa scists who 
have nothing but contempt for procedural niceties and 
even for basic human rights. Yet this fact, w hi ch 
might appear to cast doubt on the effectiveness of the 
Warren Court's prospective approach in criminal pro­
cedure cases, demonstrates only that the Court's suc­
cessors erred in declining to extend its approach from 
the context of investigation to those of arrest and ordi­
nary patrolling . 

When the ordinanj working of 
institutions creates typical, persistent, 

and chronic threats to Ollr rights, we have 
a derivative constitutional right 

to have tITe tIlrCats dissolved. 

In 1983, for example, in City of Los Angeles v. Lyons, 
the Supreme Court heard the case of a 24-year-old 
black man who had been stopped by Los Angeles 
police because of a burned-out taillight on his car. Mr. 
Lyons was searched, beaten on the head, and choked 
until he blacked out. In subsequent legal action, he 
asked not only for damages - a reactive remedy -
but also for an injunction forbidding the police from 
using choke holds in the future against suspects not 
threatening violence - a prospective relned y. 
Although the Court agreed that Mr. Lyons could sue 
for damages, it denied him standing in seeking the 
injunction. If the Court had adopted a prospective 
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rather than a reactive conception of rights, it would 
have decided the case differently, with practical conse­
quences for the prevention of police brutality about 
which one can only speculate. 

Safeguards against a "Standard Threat" 

As a general principle, the Warren Court insis ted 
that to enjoy meaningful protection, and thus to count 
as rights at all, prilnary constitutional rights must 
often be hedged about with derivative, prophylactic 
rights designed to forestall infringements before they 
happen. This is not to say that every right must be pro­
tected by this strategy; ill many cases, reactive reme­
dies will suffice. Prospective protection is required 
principally when a rights violation is part of an institu­
tional pattern. To understand why, let me introduce a 
concept from Henry Shue's analysis of rights - the 
concept of a "standard threa t." 

The ordinary working of institutions often creates 
typical, persistent, and chronic threats to our rights, 
When officers from a poorly disciplined police force 
brutally interrogate a suspect, or when segregationist 
institutions violate the rights of blacks, it is clear that 
we are not confronting isolated incidents or the actions 
of a single misguided official. Rather, we are con­
fronting the predictable effect of an institutional cause 
- a standard threat. And it is principally in cases of 
standard threats that we have a deri vati ve constitu­
tional right to have the threat dissolved. 

There is a simple reason why this right to prospec­
tive protection is limited to forms of standard threat: 
the world is so chock-full of non-standard threats that 
it would be virtually impossible to protect us against 
them prospectively. To anticipate and guard against 
the full range of non-standard thr~ats would require 
an omnipresent, omnipotent, omni-intrusive, and 
omni-expensive government that had abandoned all 
activities except one: the spinning out of improbable 
right-threatening scenarios that must be ward ed off. Tt 
makes more sense, therefore, to leave the unu sual 
rights violations to a system of purely reactive reme­
dies. Onl y the standard threats need be guarded 
against in advance. And thus both prospective and 
reactive approaches to rights protection have a place in 
a system of rights. 

It is illlportant to see, however, that the two strate­
gies differ markedly in their unders tanding of the 
manner and scope of rights protection. Reactivists 
deny that rights by their nature demand protection 
from merely potential infringements. Such a premise, 
they argue, amounts to a presumption that public offi­
cials, given half a chance, w ill violate the Constitution. 
Instead, reactivist opponents insist, we should pre­
sume - pending decisive evidence to the contrary -
that officials will respect constituhonal rights, and that 
those who fail to do so are mavericks, single "rotten 
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apples," rather than typical members of an untrust­
worthy system. 

Prospect.i vists, in contrast, tend to entertain suspicions 
about the government and the authorities. They are 
w illing to scrutinize powerful institutions in order to 
see whether a rights violation was merely an isolated 
incident or, on the contrary, the consequence of the 
institution's standard operating procedure. Thus, built 
into the prospectivist outlook is an anti-authoritarian 
tilt coupled wi th a penchant for considering social and 
structural explanations for rights violations. 

It is, I believe, this double tend ency of the Warren 
Court's prospecti vist account of rights protection -
toward anti-authoritarianism and towa rd structural 
explanations - that draws down the wrath of conser­
vative theorists, just as the particular results the Court 
achieved draw down the wrath of conserva tive poli ti­
cia ns. If this is true, then the fundam enta l divid e 
between the Warren Court and its critics has to do not 
with the clash between judicial activism and judicial 
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res traint, but rath er w ith th e difference be tween 
prospectivist and reactlvist approaches to the securing 
o f rights. When Senator Hatch argues otherwise, he 
misconstrues the Warren Court decisions and actions 
that he opposes. The restructuring of institutions in 
order to abolish racial segregation "root and branch," 
the Court-approved judicia l takeover of prisons and 
mental hospitals that abused and tormented their 
inn1ates, the rigid separation of church and state that 
the Warren Court believed essential to prevent believers 
from pressuring religious minorities to pray to an alien 
god - all these may be best understood not as instances 
of judicial activism, but as prospective protections of 
constitutional rights. They grew out of the Court's 
belief that primary constitutional rights create deriva­
tive, or secondary, rights whose purpose is to forestall 
standard threats to those primary rights. 

The Example of Privacy 
Having presented the Warren Court's prospectivist 

cred entiels, I can now offer two qualifications of my 
argument. First, not all conservative theorists reject 
the prospectivist approacl1 to rights protection, nor do 
all critics of the Warren Court fail to acknowledge its 
commitment to that approach as the basis for its con­
troversial decisions. Second , and perhaps more 
important, not all of the Warren Court's expansions of 
rights can be explained as prospectivist protections of 
primary rights. Take the Court's famous finding of a 
genera l right to privacy, in the 1965 case Griswold v. 
Connecticut. 

The Griswold decision struck down a Connecticut 
statute forbidding the sale and use of contraceptives; it 
held that the statute violated a right to privacy implicit 
in the Firs t, Third , Fourth, Fifth , end N inth 
Amendments . Now, none of these amendments in 
fact mentions privacy, and none has anything to do 
with contraception - let alone cohabitation or copula­
tion. Nevertheless, in the key passage of the Griswold 
opinion, Justice Will iam O. Douglas argued that these 
amendments provide grounds for believing that the 
Constitution guarantees a general right of privacy. His 
metaphorical language has s ince become a source of 
bewilderment for law stude nts and an object of 
ridicule in law school faculty lounges: 

ISlpccific g uarantees in the Bill of Rights have penumbras, 
formed by emanations from those guarnntccs that help g ive 
them li fe and substance. Various guarantees crea te zones of 
privacy . ... The present case . .. concerns a relationsh ip lying 
wi thin the zone of privacy creCltcd by several fundamental 
constitu tional guarantees. 

There are at least two ways of understanding this 
passage. The first is to read it as a restatement of the 
prospectivist view, asserting that the specific guaran­
tees in the Constitution crea te derivative, secondary, 
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or what Douglas here calls "penulnbral" rig hts. 
Comn1entators who adopt this reading aSSUll1e that 
wherever Justice Douglas lnentions "guarantees," he is 
referring (as he does in the opening phrase) to specific 
guaran tees explicitly stated in the Constitlltion as the 
source of these penumbral rig hts. This is Robert 
Bork's assulnption, for example, when he observes, 

Courts often give protection to (I constitutioll(li freedom by 
creating a buffer zone, by prohibiting a government from 
doing something not in itself forbidden but likely to lead to 
an invasion of a right specified in the Constitution. 
DOllg](lS named the buffer zone or "penumbra" of the first 
amendment a protection of priv(lcy. . [(lndl then asserted 
that other amendments cre<l te "zones of pri v(lcy." 

Perhaps surprisingly, Judge Bark has no objection to 
the idea of penumbral rights; though he finds Justice 
Douglas'S terminology "exceptional," he accepts the 
theory itself. He's a prospectivist. 

However, Judge Bark does not accept the idea, which 
he also finds in Griswold, that the specific privacy rights 
emanating frOln various amendments can somehow 
fuse and create a general, freestanding privacy right -
one that exists on an equal footing with the explicit 
guarantees of the Bill of Rights and is capable of inde­
pendent growth and development. According to his 
account of Griswold, the Warren Court calne to assert 
the existence of such a privacy right in two steps. 
First, it inferred penumbral rights of privacy from 
explicit constitutional guarantees. Then it fused these 
various penumbral rights into a general right of privacy. 
The first step, Judge Bark argues, is sound; but the sec­
ond is not. Rights of specific and limited scope do not 
magically "fu se" into general, luilimited rights. 

As lucid as it is, this account of the Warren Court's 
logic in Griswold seems to me dead wrong. To see 
why, we need only examine one of the alnendments 
that Justice Douglas invokes in asserting the right to 
privacy. I suggest the Third: "No Soldier shall, in 
time of peace, be quartered in any house, without the 
consent of the Owner, nor in time of w<:tr, but in a 
manner to be prescribed by law." If the Warren Court 
had indeed taken the prospectivist approach in assert­
ing the right to privacy, it would have said that this 
right derives (or emanates) from the Third 
Amendment - that the right to privacy is a secondary 
right protecting our primary constitutional right to 
exclude soldiers from our homes. 

Yet a moment's thought tells us that the relationship 
between the two rights only makes sense the other 
way around. A right to p·rivacy, after ~11, cannot afford 
any greater protection - cannot excluae soldiers from 
our homes any more effectively·- than does the Third 
Amendment itself. On the other hand, the Third 
Amendlnent con help protect the relevant right to pri­
vacy - that is, privacy in our own home. Obviously, 
having a platoon of soldiers billeted in the basement 
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would put a damper on the intimate activities of the 
household. By forbidding the government from 
installing infantry in the house, the Third Amendment 
prospectively wards off what might otherwise become 
a standard threat to privacy. 

The Third Amendment thlls belongs to the penllmbra of 
the right to privacy, not the other way arollnd. Similarly 
with the Fourth Amendment right against illegal 
searches and the Fifth Amendment right against com­
p elled self-incrimination: all of these rights are 
penumbral rights, derived from our right to privacy 
understood as a prospective protection against stan­
dard threats from the government. Tn each instance, 
it is by examining the speci fic guarantees in the 
Constitution that we discover and articulate the gen­
eral guarantees (such as the right to privacy) they are 
established in order to defend. 

At this point, let us return to the key passage from 
Griswold. Our first reading of the passage assumed 
that all the "guarantees" mentioned in it are specific and 
explicit gllarantees understood as the source of penum­
bral rights. But a second, more plausible reading, pro­
posed by Richard Mohr, argues that the opinion also 
invokes geneml and implicit g,wrnntees. In the crucial 
sentence frOln Griswold, it is precisely these general 
guarantees that help give the specific guarantees "life 
and substance," providing the motive and justification 
for those rights enumerated in the Constitution. In 
Justice Douglas's view, the specific textual rights are 
best interpreted as protections of an unenumerated 
general right of privacy against a handful of standard 
threats anticipated by the framers. And once we 
come to recognize the right to privacy as a principle 
giving specific textual rights "life and substance," we 
may proceed to consider whether contraception, for 
example, is protected by that right of privacy without 
attaching the question to any specific enumerated 
right. 

The Human Goods that Rights Secure 

There is more to say about the process by which we 
reason about and identify general guarantees. For this 
purpose, we may find an illuminating analogy in 
another area of the law of privacy - the testimonial 
privileges. These are. rights to prevent persons in 
whom we confide from testifying against us in court, or 
to refuse to testify against persons who have confided 
in us. The comlnon law recognized such privileges 
protecting comn1unication between attorney and 
client, physician and patient, priest and penitent, and 
husband and wife. (The privilege against self-incrimi­
nation is also a testitnonial privilege; while the others 
protect COll11nunication between two parties, the priv­
ilege against self-incrimination preserves the sanctity 
of one's own thoug hts, one's relation to oneself in 
inner dialogue.) 
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The testimonial p ri v ileges are best thought of as 
prospective protections of our right to enjoy confiden­
tial relationships with our attorneys, our doctors, ou r 
clergymen, our spouses, and even ourselves. The 
question then arises: "Why just these?" And in turn, 
how this question is answered determines whether 
courts and legislatures should extend the pri vileges to 
other relationships. The physician-patient privilege, 
for example, has been ex tended to psychologists and 
counselors; the spousal privilege has been extended in 
three states to parents and children; and severa] juris­
d ictions have estabHshed accountant-client pri vileges. 
What princip le is involved? Should the testimonial 
privilege be extended to financial planners? Insurance 
salesmen, who often receive sensiti ve financial infor­
mation from th e ir cus tomers? G ra ndparent s? 
Unmarried lovers? Best friend s? 

Our iHquiry into tile 171ird Amendment 
directs Ollr v ision to the importance of 

priva te activities to a decellt life. 
Tile allalys is leads liS from the positive law 

to the basic vailles it embodies. 

To answer these and similar questions, one needs 
some sense of what makes the fi ve original relation­
ships especially important. I suggest that these rela­
tionships correspond to five fund amental aspects of 
the human personality. I ani, first of all, a self engaged 
in my own inner dialogue - a dialogue essential to 
my integrity. Hence tbe right against self-incrimina­
tion. Second, I am a physical body subject to all the 
infirmities and corruptions of the fl esh. Hence, the 
right to speak confi dentially with my doctors. Third, I 
am a social and loving being who may find a life's 
companion to share that love - a love that demands 
opelU1ess. Hence, the spousal privilege. Fourth, T am 
a moral and spiritual being, with a soul to tend and a 
burden of guilt that must be given voice. Hence, the 
priest-penitent privilege. Fifth, I am a citizen, a juridi­
cal person living in a network of public rights and rela­
tionships that are fragile and shifting and hard to 
understand . Hence, the a ttorney-cli ent pri vil ege . 
Thus, we find that the tes timoni a l pri vileges are 
shaped to fit the contours of an entire philosophica I 
anthropology - an answer to Kant's question, 'What 
is man?" 

To make sense of the laws granting tes timonial priv­
ileges, then, we must view these privileges as penulll­
bral protections of the fi ve privileged relationships; 
a nd these, in tun~, we best regard as thelnselves 
penumbral protections of five fundamental aspects of 

human existence. The relationships "emanate" from 
these basic aspects of existence, and the pri vileges 
"emanate" from the relationships. Such an analysis 
a ll ows us to understand what it mea ns to rega rd a 
piece of positive law in such a way as to glimpse a 
more general principle that helps give it "li fe and sub­
stance." 

In much the sa me way, we would begin an analysis 
of the Third Amend ment by asking what is so burden­
some about quartering soldiers in one's home. This 
question directs us to what is valuable about a home. 
The answer is that a home is a protection of the life 
that goes on within it, fostering it by shield ing it from 
the outside world . (Of all the horrors of homeless­
ness, the permanent lack of privacy is surely among 
the worst.) Our inquiry into the Third Amendment 
d irects our vision to the importance of private activi­
ti es to a decent life. The analysis leads us from the 
positive law to the basic values it embod ies. 

The Warren Court's Legacy 
When we join this way of viewing lega l rights with 

the prospectivist approach, we can appreciate the full 
magnitude of the Warren Court's contribution to the 
theory of rights, particularly constitutional rights. The 
Court began with specific textual rights, and then pro­
ceeded to elaborate them Simultaneously in opposite 
d irections: first, reasoning from these rights "down 
the line" to the secondary rights that must be put in 
place in order to secure them from stand ard threats; 
second, reasoning from these rights "up the line" to 
the values that the textual rights were themselves put 
in place to protect aga inst standard threats. In doing 
so, the Warren Court gave meaning to the notion of a 
right as the mora l and legal embodiment of a va lue 
that stands in need of stringent p rotection. At this 
moment in our legal history, when the Supreme Court 
has convened for the first time in forty yea rs without a 
member of th e Wa rren Court sea ted a m ong th e 
Justices, this is a legacy worth recalling accurately. 

- David Luban 

Sources: The New York Times (July 20, 1993); MallJ' v. Ohio, 
367 U.S. 643 0 96'1); Mirmufn If. Arizoll(1, 384 U.s. 436 (1966); 
Richard Neely, I-low COllrls Govall Al1Icrim (Ya le Uni versity 
Press, 1981); City of Los Allgrll's "i '. LyOlls, 461 U.s. 95 (1983); 
Henry Shue, Bn::;ic Rights: SlIllsiMl'IIce, Affllll'IIel', nlld u.s. 
Foreigll Policy (Princeton University Press, 1980); Griswold ('. 
COllllt'cli(lft, 381 U.s. 479 (1 965); Robert H. Bork. Tilt' Temptillg 
of Americn (The Free Press, 1990); Ri cha rd D. Moh r, 
Gnys/JlIslicl' (Colum bi<l University Press, 1988). 
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Deliberation in American Lawmaking 

A spirited political reform movenlent has recently 
grown up around the id ea of creating an "elec­

tronic democracy" in the United Sta tes. Its proponents 
say that by taking ad vantage of modern telecommuni­
cations, the American people could re-create the New 
England town meeting on a national scale ~ conduct­
ing televised debates about current policy issues, call­
ing in their votes, and having the results instantly tab­
ulated by high-speed computers. The aim of such an 
exercise would be to elicit the majority view and con­
vey it to a government now widely seen as unrespon­
sive to the popular will. Reformers promote electronic 
democracy as an innovative way of circumventing the 
"special interests" that appear to dominate policymak­
ing in Washington. At the same time, they tend to see 
their proposal as a natural extension of the principles 
that motiva ted the framers of the American constitu­
tiona I order. 

Gary Tomlinson, a computer expert who has led 
efforts to organize electronic town Ineetings in Iowa, 
accolUlts for the invention of our representational fonn 
of government by observing that in eighteenth-century 
America, it was not feasible to institute "a direct, pub­
lic feedback communic;ation system for empowering a 
fledglin g democracy. " Technological limitations 
would have Inade such a system unacceptably slow. 
Given these constraints, "the Founding Fathers came 
up with the next best thing to direct-response opinion 
polling. That solution was the system of representa­
tion." Today, however, when other Inechanisms are 
available for conducting public affairs, Mr. Tomlinson 
suggests that we should be guided by the founders' 
commitment to progress and entrepreneurship. "Do 
you really believe," he asks, "that if they were to travel 
forward in time, they would not figure out a better 
way for 'We, the People' to participate in government 
and take advantage of our light-speed communication 
systems aJ1d television technology?" 

Tn what follows, I do not assume that the value of 
electronic democracy s tands or falls with its sup­
porters' interpretation of co nstitutional history . 
Nonetheless, it seenlS to me that the framers' vision of 
government and the lawmaking process is deeply at 
odds w ith proposals to enhance the role of "direct­
response opinion polling" in Ameri can politics. J 
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should add that many features of our current political 
system may be equal1y at odds with the framers' con­
ception. That is a point to which I shall return. 

In a deliberative democracy, the laws 
w ill be made, ill James Madison's words, 

in accordance with "tlze mild voice of reaSOll, 
pleading the calise of all enlarged 

and permanent interest." 

The Framers' Design 
At the core of the kind of democracy crea ted by the 

framers is the practice of deliberation. As COl1lnlonly 
and traditionally understood, deliberation is a process 
in which the partkipants seriously consider substan­
ti ve infonnation and arguments and seek to decide 
individually and to persuade each other as to what 
constitutes good public policy. Thus, deliberation 
includes a variety of activities often called "problem­
solving" or "analytic": the in ves tiga tion and identifi­
cation of social, econOlruc, or govenunental problems; 
the evaluation of current policies or programs; the con­
sideration of various and competing proposals; and 
the formulation of legislative or administrative reme­
dies. Tn any genuine deliberative process the partici­
pants must be open to the facts, arguments, and pro­
posa ls that conle to their attention and must share a 
general willingness to learn from their colleagues and 
others. In a deliberative democracy, the laws will be 
Inade, in James Madison's words, in accordance with 
"the mild voice of reason, pleading the cause of an 
enlarged and permanent interest." 

Along with many of the leading liberal statesmen 
and theorists of their era, the framers believed that in 
order for reason's voice to prevail, lawmakers must 
reflect what the Fedemlist Papers describe as "the cool 
and deliberate sense of the community." Procedures 
and insti tution s must have the capacity to check or 
moderate unreflective popular sentiments and to pro­
mote the rule of deliberati ve majorities. In the particu­
lar type of deliberative democracy established by the 
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American Constitution, the citizenry would reason, or 
deliberate, through their representatives; on most 
issues the deliberative sense of the cOlnmunity would 
emerge not so lTIuch through debate and persuasion 
among the citizens themselves as through the fun c­
tioning of their governing institutions. 

Many s tructural features of the framers' govermnen­
tal design are best understood as strategies for creating 
a deliberative democracy. For example, they created 
institutions and powers - such as a bicamerallegisla­
ture, a Supreme Court with life tilne tenure, and an 
independent presidency with a qualified power to 
veto legislative acts - that would make it possible for 
the national government to oppose unwise or unjust 
popular inclinations. Indeed, those w ho wrote the 
Constitution of J 787 could hardly ha ve been more 
explicit in making the case for moderating, restraining, 
or even blocking, at least for a time, some public 
demands on government. The people "know from 
experience that they sometimes e rr, " A lexander 
Hamilton forthrightly maintained in newspaper essays 
addressed to the citizens of New York during the rati­
fication s truggle. On such occasions, when lithe inter-

ests of the people are at variance w ith their inclina ­
tions, it is the duty of the persons whom they ha ve 
appointed to be the guardians of those interests to 
withsta nd the temporary delusion in order to give 
them time and opportunity for more cool and sedate 
reflection." Thus will the institutions of government 
"suspend the blow meditated by the people aga inst 
themselves." 

As anyone who has taught the Federalist Papers to 
college students can attest, the rhetoric of the framers 
is quite jarring to the modern ear; few students have 
ever heard a politician or government official speak so 
directly about the need, at tilnes, for representatives of 
the people to resist public desires. Indeed, there may 
be a tendency to conclude, as did the Progressive his­
torians, tha t the framers simply did not believe in 
majority rule. 

Yet those w ho wrote the Constitution of 1787 consis­
tently maintained that the system they set up was 
"strictly republican," and they recognized as "the 
fundalnenta l maxim of republican government" that 
"the sense of the majority should prevail." The key 
to the reconciliation of these apparently contradictory 
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intentions - to restrain popular majorities but also to 
effectuate majority rule - lies in the framers' broad 
purpose to empower deliberative majori ties at the 
expense of uninfo rmed, immoderate, or passionate 
ones. Thus, the genius and the particular challenge of 
the Alnerican system is its conjunction of deliberation 
and democracy. 

Two Kinds of Public Voice 
The democratic character of deliberative delnocracy 

is assured by its demand that the represen tatives of the 
people share the basic values and goals of their con­
stituents; their own deliberations about public policy 
must be firmly rooted in popular interests. The elec-
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toral cOLUlection is the chief mechanism for ensuring 
such a linkage between the values and goals of repre­
sentatives and represented. If that linka ge is suffi­
ciently s trong, then the policies fashioned by political 
leaders will effectively be those that the people them­
selves would ha ve chosen had they possessed the 
same knowledge and experience as their representa­
tives and devoted the same amount of time to consid­
ering the information and arguments presented in the 
na tional councils. 

The democmtic character of deliberative 
democracy is assured by its demand that 

the representatives of the people share 
the basic values and goals of their constituents. 

Thus, whiJe deliberative democracy in its Alnerican 
form is distinct from direct democracy, where the peo­
ple themselves make the key political decisions, it is 
also distinct from the kind of democracy proposed by 
Edmund Burke, or at least some of his interpreters, in 
whi ch the wise and virtuous, freely chosen by the 
COnllllU1uty, rule through the exercise of their indepen­
dent and superior political judgment, disconnected 
from popular sentiments. The deliberative democracy 
of the franlers, it can be said, is less democratic than 
direct democracy but more democratic than this ver­
sion of the Burkean prescription. 

Accord ing to the American theory of government, 
there are two kinds of pubUc voice - one more unme­
diate or spontaneous, uninfonned, and unreflective; 
the other more deliberative, taking longer to develop, 
and resting on a fuller consideration of information 
and argum ents - and only the la tter is fit to rule. 
(The framers also expressed this distinction when they 
spoke of the opposition between passion and reason, 
or between inclinations and interests.) Under a well­
d esigned representative system, Madison wrote, " it 
may well happen that the public voice, pronounced by 
the representatives of the people, will be more conso­
nant to the public good than if pronounced by the peo­
ple themselves, convened for the purpose." The delib­
erations of representatives will in general better pro­
lTIote the public good both because representa tives are 
ll10re know ledgeable and experienced than their con­
stituents and because they make decisions in an insti­
tutional environment tha t fosters collecti ve reasoning 
about shared interests. Even so, however, Madison 
insists tha t representative institutions do not displace 
public attitudes with the personal views of elected offi­
cials, but rather "refine and enlarge the public views." 
The result can be ca ll ed "the p ublic voice" even 
though it is not pronounced by the people directly and 
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even though it may differ substantiall y from public 
atti tudes prevailing at any particular time. 

The Nature of Public Opinion 

Applied today, Madison's argument would suggest 
that the public opinion registered in polls and comput­
erized call-ins is likely to be less delibera tive and less 
conducive to the public good than attitudes informed 
and deepened through the operation of representative 
institutions. The very term "public opi nion" implies 
the existence of developed public attitudes. Yet when 
attitudes are measured by an opinion poll, they may 
represent little more than the aggrega tion of hun­
dreds of offhand, unreflective responses to a pollster'S 
questions. 

When attitudes are measured by all opillion 
poll, tI!eY may represent little more tlran the 

aggregatioll of hllndreds of offhand, IInrefiective 
responses to a pollster'S questions . 

Consider, for example, how a national polling orga­
nization would measure "publiC opinion" on the rela­
tive merits of competing proposals for a comprehen­
sive national hea lth insurance program. It is likely 
that 500 to 1500 phone calls wo uld be made to a 
na tionally representative sa mple of homes. The 
respondents, interrupted from other activities and 
largely unprepared to address the subject, would be 
asked a series of questions. It would be surprising if 
most respondents had read or thought much about the 
details of the various health care proposals prior to the 
telephone call, or, if they had, if they could instanta­
neously recall the pertinent issues. Consequently, they 
would tend to voice spontaneous reactions, unsup­
ported by any serious reasoning about the arguments 
pro and con. Indeed, it could hardly be otherwi se. 
Even if we assu me that most people would be fully 
capable of reasoning about health care legislation if 
they were exposed to, and given ample time to reflect 
upon, the relevant information and arguments, we can 
hardly expect them to produce a deliberati ve opinion 
instantaneously. Yet it is not unusual for a sample of 
such instantaneous reactions to be aggregated to por­
tray "pub1ic opinion~' on national hea lth insurance. 
Replace this issue with any other of at least moderate 
complexity - welfare reform, environmental protec­
tion, military spending in the post-Cold War era -
and the point is the same. We should not be surprised 
if instantaneous opinion bears little resemblance to 
what would result from serious reasoning on the 
merits. 

Tt is true, of course, that Americans generally are in a 
better position to deliberate on public matters than 
were their counterparts in earlier periods. Most citi­
zens today have more leisure, lTIOre education, and 
more sources of in fo rmation about public affairs. 
Nonetheless, it wou ld be a mistake to overstate the 
impa ct of these changes on the prob lem o f citizen 
deliberation. The average American may now work 
an hour or two less each day (and perhaps one day 
less per week) than in the previous century, but once 
cOlnnluting time, meals, errands, and family responsi­
bilities are factored in, the "leisure" available for the 
study of public policy is at most a few hours on week­
day evenings, and a few more on weekend s. 
Moreover, the same technologies that have g iven us 
enhanced access to news and information have also 
resulted in the creation of an entertainment industry 
that effectively competes for the attention of the citi­
zenry. Indeed, accounts of the early nineteenth century 
suggest that America ns of that era, presented with 
fewer entertainment options to fill wha t leisure they 
had, were exposed to more serious political discussions 
in the fonn of speeches, lectures, and debates than is the 
case today. 

Finally, even if it were true that Americans are now 
better educa ted about public affairs than ever before, 
the fact remains that technological adva ncement, the 
rise of the United Sta tes as a world power, and the 
expa nsion of the domestic responsibilities of the 
national government (with regard to social welfare 
and econmnic management, for example) have vastly 
in creased the number, breadth, and complexity of 
public policy issues. Taken together, these fa ctors pre­
sent a formidabl e impediment to public a ttention, 
understanding, and deliberation. 

The same teclwologies that have giVfIllIS 
eHhanced access to Hews and illforll1atioH 

have also reslllted ill the creation of all 
entertainment il1lillstn) that effectively 

competes for the attentioll of the citizelln). 

The Contemporary Role of Deliberation 

Thus far I have tried to show that the founders did 
not create a system of representation as a "second-best 
op ti on," and that th ey would not have preferred 
"direct-response opinion polling" as the basis of gov­
ernment even if that choice had been ava ilable to 
them. 

It is one thing, however, to articula te the fran.lers' 
design and quite another to show its continuing rele­
vance to contemporary American institutions. Is mod­
ern American democracy a deliberative democracy in 
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an y importa nt res pect? Do the in s titutions of 
Am e rican national governm e nt, particularly the 
Congress, "refi ne and enlarge the public views" so 
that w hat ernerges as national poli cy approxi mates 
" th e cool and deliberate sense of the comn1ullity"? 
Our a ns wer s to these ques tio ns wi ll dete rmine 
whether we understand the campaign fo r electron ic 
d e m ocr acy as a mi sg uided depar tur e from the 
fram ers' conception of government, or as a revolt 
aga inst a political system that has itself fallen away 
fro III the fra mers' deliberative id eal. 

It is Hot H1JlISHai for a policy iuitiative 
to take lip to a decade or more to move 

from a novel proposal to 
tile law of tile lal/d. 

Th ere is reason to think that th e co ntemporary 
Congress is a more deliberative ins titutio n than its 
detractors imagine. The most detflil ed and extensive 
policy deliberations occur by design in the com mittees 
and subcommittees of both hOllses. Were the mem­
bers of the House and Senate to meet only en bloc to 
consider legislative proposals, time limita tions alone 
would render it impossible for the legisla tors to ga ther 
more than the most cursory understand ing of the per­
tinent in fo rmatio n and a rguments bearing on each 
issue. But the COllunittee ~tructure allows for an ins ti ­
tutional division of labor; various mcrnbers can devel­
op expertise in specific policy areas, especially when 
they serve on the same comnuttee or subcommittee for 
many yea rs. Th e vitality of di scussion frequently 
manifested in comnuttee hearillgs, especially on signif­
icant publiC issues, and the importance that politica lly 
sophis ticated actors attach to the thorough and careful 
presentation of testimony, indicate that the hearing 
process is not genera II y a pro forma exercise. 

In principle, these smaller decision -making units 
deliberate and exercise their judgmen t for thc institu­
tions they serve. By submitting reports to the full 
body of the hou se to w hich they belong, and by 
defending their decisions in floor deba te, the commit­
tees seek to persuade non-mclnbers of the merits of 
their decisions; and it is a s ign of their effectiveness 
that on average the House and Senate endorse abou t 
65 to 70 percent of COll1nuttee recommendations with­
out revision and pass another 15 to 20 percent of com­
mittee bills with amendments. In only about 10 to 20 
percent of the cases do the full bodies simply reject 
committee proposals. 

On some important issues, the delibera ti ve process 
within Congress has cxtcnded over many years. Tt is 
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not unusual for a poli cy initiat ive to take up to a 
decade or more to move from a novel proposal to the 
law of the land . This is one reason why legislators are 
no t reluctan t to introd uce proposals that ha ve little 
chance for passage wi thin the immediate two-year leg­
is lative cycle. Th e Senate, in parti cu lar, has been 
described as an incuba tor of public policies, making a 
distincti ve contribution, in Nelson Polsby's words, by 
"gestating [new ] ideas, by provid in g a forum for 
speeches, hearings, and the introduction of bills going 
nowhere for the moment." This "process of gestation" 
encourages policy advocates to "keep information up 
to date on ... prospective benefits and technical feasi­
bility. And it accustoms the uncommitted to a new 
idea." 

Congress, in this respect, is not an isolated institu­
tion. It is necessarily influenced by the constella tion of 
ideas that predorninate in the larger social and politi­
ca l system. As these ideas change over time, so too 
docs thinking within Congress. Although the corre­
spond ence is not perfec t, cha ng in g congressional 
mell'lbership, staff turnover, and electoral considera­
tions all ensure a degree of responsiveness to external 
opinion. "To a very great extent," writes Paul Quirk, 
"the direction of policy change depends on the s tate of 
opinion about the public interes t. That opinion 
includes the va lu es and a ttitudes o f the mass public; 
the general ideologies of the attentive public and polit­
ical elites; the more specific policy and program doc­
trines of practitioners in each area; and the pertinent 
theories and research findings of policy analysts and 
social scientists." It follows tha t those forces which 
shape public and elite attitudes on social and political 
issues will ha ve an impact on Congress and its deliber­
ations about public policy. 

Bargaining and Group Interests 

It would be naive, on the other hand, to suppose that 
all the work of Congress is in keeping with the deliber­
ative model of la wmaking. For most of this century, 
scholars of Arnerican government and politics have 
understood congressional la wmaking chiefly as a bar­
gaining process, and deliberation has seldOll1 bcen the 
focus of their attention. The prcvailing theory is that 
politics reduces to the play of group interests, and thus 
tha t the reality of legisla ting lies not in the deliberative 
activities I have described but rather in the orchestra­
tion of deals, the trading of votes, and the hard-headed 
cornpron1iscs that are arranged offstage or through 
subtle manipulation of the formal process itself. 

Interesting ly enoug h, many of the theorists w ho 
have examined such bargaining devices defend them 
as a positive good; they argue that by such means, a 
large, heterogeneous society can aggregate the diverse 
and often conflicting preferences of legislators, interest 
groups, or geographica lly de fin ed co nstituencies, 
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while mitigating the potential d ivisiveness of trying to 
reach principled judgments in Congress as to "what is 
good for the nahan. " But these arguments arc not 
especia lly persuasive. Whatever the advantages of 
bargaining in dispersing discrete public benefi ts, such 
as wa ter p rojects, throughout the nation l how could 
bargains among hundreds of different legislators help 
Congress to make wise decisions on the great issues of 
foreign and domestic policy? There are, after a ll , bet­
ter and worse answers to the questions that confront 
us, be tter a nd worse policies that Congress mi g ht 
embrace. The task of the legislators is to find the better 
answer, to fa shion the better policy. How else arc they 
to do so responsibly bu t by reasoning together on thc 
merits of proposed approaches, relyi ng on the bcs t 
in formation and argUlnents available? 

Many theorists have defeuded bargaining 
devices as a positive good. In recent yearsl 

however, some fonl1S of bargaining have often 
seemed to undermine the deliberative p,.ocessl 

or evell to sllbvert the policy goals of their 
practitioners . 

A less celebratory defense of barga ining nonetheless 
portrays it as a legitilnate and necessa ry means for 
reaching collective decisions. Because a sllccession of 
majority votes - by subconuni ttees, cOllunjttees, a nd 
the full bodies - is required before a bill becomes law, 
majorities mu s t be built anew at each s tage of th e 
process. This, some theorists argue, puts a premium 
on the techniqu es of coalition building. It is hardly 
surprising, then, that legislators should agree to trade 
su pport for one another's proposals, or accept prag­
m£lti c compromises, or assume positions with an eye 
to the non-policy ad va ntages they can secure by vot­
ing wi th one side rather than the other. 

In recent yea rs, however, such forms of bargaining 
have often seemed to undennine the d e libera ti ve 
process, and even to subvert the policy goals of their 
practitioners. For example, when the Reagan adminis­
tration was seeking support for its 1981 bud get pack­
age, it mad e a series o f las t-minute concessions to the 
moderate a nd liberal Republica ns know n as the 
"Gypsy Moths," ra ising spending levels for somc p ro­
grams and expanding the package of tax cu ts. These 
concessions were projected to cost nearly as much in 
lost revenue as the 25 percent tax cut a t the heart of the 
o ri gi na l proposa l; and as bud get direc tor David 
Stockman later observed , the dozens of private dea ls 
he made in order to build a majority fo r the Reagan 
plan "shattered the fiscal equation." 

Simila rly, in the days before the 1993 Housc vote on 
the North American Free Trade Agreeme n t, the 
Clin ton adnlinistration not on ly promised cer tain 
House members federal fund ing for projects in their 
dis tricts, but also agreed to a series of special-interest 
tariff deals to protect a bewildering array of American 
products. Gary l-Iufbaucr, a pro-NAFTA economist, 
es timated th a t these agreements could "easily cost 
American consumers hundreds of millions of dollars." 
The side agreements also gave the impression that any 
pretense to leg islative deliberation had been aban­
doned. Tn the words of one O hio Democrat inter­
viewed by the Los Allgeles Till/cs, the outcome of the 
HOLise vote was "strictly beca use of the buyouts. It 
had absolutely nothing to do wi th the debate. It had 
absolutely nothing to do wi th the meri ts of the issuc." 

If members of the publ ic, and of Congress itself, find 
reason to believe that the delibera ti ve ideal of the 
fra mers no longer guid es the legisla ti ve processl we 
should not be surprised if proposa ls such as that for 
electronil; democracy continue to a ttrac t s llpport. But 
it remains iJnportant to judge s llch proposa ls, and the 
democratic character of ollr political system, by how 
well they foster the rule of in formed and reasoning 
majorities. 

- Joseph M. Bessette 
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