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LIBERAL NATIONALISM 

A s we entered the final quarter of the twentieth 
century, there was a widespread assumption 

that the age of nationalislll was over, that we were on 
the threshold of a postrtational era. It is now clear 
that this assumption was wrong. N ational move­
lnents are regaining popularity I and nations that had 
once assimilated and "vanished " have now reap­
peared. Estonians, Latvians, Corsicans, and 
Lombards awake from the long slulnber that COlnmu­
nist regimes or Western European nation-states had 
forced upon them, flex their muscles, and set out to 
march under the banner of national independence. 

Unfortunately, such attempts to turn back the his­
torical clock are often marked by bloodshed and vio­
lation of the rights of neighboring nations. In their 
enthusiasm to regain their national identity and 
acquire recognition and self-respect, national 
activists often overlook the changes that have taken 
place in the su rrounding political, economic, and 
strategic circumstances, and fail to realize that ethno­
centric national slogans have becorne obsolete. The 
era of homogeneous and viable nation-states is over 
(or rather, the era of the illusion that homogeneous 
and viable nation-states are possible is over, since 
such sta tes never existed), and the national vision 
must be redefined. 

To make its research readily available to a broad audi­
ence, the Institute for Philosophy and Public Policy pub­
lishes this quarterly newsletter. Articles are intended to 
advance philosophically informed debate on current pol­
icy choices; the views presented are not necessarily those 
of the Institute or its sponsors. 
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At first glance, the task of redefining nationalism 
11light seem unpromising from a liberal perspective. 
The national tradition, with its emphasis on belong­
ing, loyalty, and solidarity, would seem to be funda­
mentally opposed to the liberal tradition, w ith its 
respect for personal autonomy, reflection, and choice. 
In deed, some wo uld argue that libera ls should 
engage in a struggle against the na tional phenome­
non, offer a universalist alternative, and rely on per­
suasion and education to erad icate national feelings. 

At first glallce, ti,e task of redefillillg 
11ationalism migl1t seemlluprom-;s-;ng from a 

liberal perspective. I11deed, some wOllld argue 
that liberals should ellgage ill a struggle 

against the national phenomenon. 

Such an enterprise might be justified were we to 
agree that national aspirations are inherently evil and 
there is nothing in them that merits our respect. Karl 
Popper, in what is probably the best-known attack 
on na tionali sm , endorsed s uch a view w hen h e 
claiIned that nationalism is akin to a revolt against 
reason and the open society - that it appeals "to our 
tribal instincts, to passion and to prejudice, and to 
our nostalgic desire to be relieved from the s train of 
indi vidual responsibility which it attempts to replace 
by a collective or group responsibility." 

But there are problems with the liberal tendency to 
describe nationalism as resting m erely on irrational 
(some say prilnitive) fears of the stranger, as motivat­
ed by a morally irrelevant attraction to what is famil­
iar and similar, or as simply giving expression to an 
unscrupulou s desire for power. Na tional existence 
ma y instead be found ed on a range of perceptive 
understandings of the human s ituation, of w h a t 
Inakes human life Ineaningful and creative, as weB as 
a set o f praiseworthy values. No doubt there are 
inherent tensions between certain national values and 
those of the liberal tradition . But the two modes of 
thou ght are not irreconcilable at all points, and the 
existence of tensions does not im ply tha t we must 
engage in the ultimate pursuit of one set of values at 
the expense of the other. A theory of liberal national­
ism renounces such absolute solutions, above all by 
seeking to mediate between the nationalis t belief that 
individuals are the inevitable product of their culture, 
and the liberal conviction that individuals can be the 
authors of their own lives. 
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Constructing National and Personal Identity 
Liberal nationali sm , like all political ideologies, 

begins with a conception of human nature. The belief 
that such a conception is possible -- that there are 
universal features that characterize human beings -
might initially seem more plausible to liberals tha n to 
nationalis ts. Yet the national is t emphasis on the 
importance of particular circlimstances for the con­
struction of personal identity does not contradict the 
universalist view of human nature. On the contrary, 
nationalists can endorse this notion and clailTI that, 
by nature, individuals are members of particular 
human cOlnmunities. Outside such cOlnrnuniti es, 
individuals cannot develop a language and a culture, 
or set themselves aitns. There is no substance to their 
reflection, no set of norms and values in the light of 
which they can m ake choices and become the free, 
autonomous persons that liberals assume them to be. 

The definition of individuals as social beings ·does 
not seem to evoke strong controversy. But there are 
different ways of understanding the links between 
c0111munal memb~rship and personal identity. Being 
situated, adhering to a particular tradition, and being 
intimate with a particu lar language, ma y be seen as 
restricting the possibility of chOOSing elements that 
are constitutive of personal identity, such as commu­
nal and cultural affiliations and a basic set of values. 
On the other hand, communal m embership may also 
be seen as affording the preconditions for personal 
autonomy. Would national, religious, and cultural 
movements be so fearful of conversion and assimila ­
tion were it not clear that individuals do indeed have 
a choice in these realms? 

Liberal na tionalism hold s that neither our moral 
nor our communal identities are w holly prescribed 
for us by our his tory and our social affiliations. As 
moral agents, individuals who are exposed to alter­
native ways of life, belief system s, and sets of nonns 
are capab le of responding by reconsidering their 
own. Or, following a less radical process, they may 
challenge the conventional understanding of the 
basic social norms and values prevalent in their soci­
ety in terms advocated by these same values. In such 
instances, the motivation for reflection and change is 
rooted in tensions and inconsistencies internal to the 
system. Here reflection might lead to a reinterpreta­
tion of socially held nor111S and values, or to a broad­
ening of their scope. 

As for communal identity, individuals can assimi­
late into national comnlunities other than the ones 
into which they were born (though full-scale assimi­
lation is rarely possible); they can embrace the 
national identity of their forefath ers, even though 
they might have been completely estranged from it; 
or they can choose to preserve their communal mem-
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bership, not merely out of convention and routine, 
but as a result of reflection. 

Imaginary Communities 
In emphasizing the elective aspect of personal iden­

tity, liberal nationalism affirms the right of individu­
als to exercise cultural choice - to lead lives which, 
on reflection, they ha ve comc to value, rather than 
lives imposed on them by history and fate. And yet, 
notwithstanding the individualistic dinlcnsion of this 
argument, liberal nationalisll1 recognizes that cu1ture 
and members hip are communal features, w hose 
worth can be fully enjoyed only together with others 
luaking similar choices. A right to culture thus 
entails the right to a public sphere in which individu­
als can share a language, memorialize their past, 
cherish their heroes, live a fulfilling national life. 

This approach presupposes a cultural definition of 
the term "nation," in which the nation is seen as an 
"ilnaginary cOfil1nunity." Imaginary communities, in 
Benedict Anderson's formulation, are those that are 
too large to allow for direct personal relations among 
all their members. The boundaries of such a commu­
nity, and the notion of recognition that follows from 
it, are products of its members' ability to "think the 
nation" by the power of their ima gination. Hence, 
ins tead of impl yin g false beliefs or misrepresenta­
tions of reality, "imaginary" hnplies that, unlike the 
family, the tribe, or the people, the nation exists only 

when its members consciously conceive the111Sclves 
as distinct from 111elnbers of other groups. 

These feelings can of course changc and bring 
about thc destruction of nations or result in the emer­
gence of ncw ones. Nations exist only as long as their 
members share a feeling of communal membership, 
and in this sense, Renan's metaphor, "an everyday 
plebiscite," accurately captures the important role of 
"the will to belong" in the definition of a nation. 

In the modern era, nation-builders ha ve not always 
acknowledged the role of choice in sustaining nation­
al identity. Tnsistin g that their nation is a natural 
community shaped entirely by history and fate, they 
compulsively search for ancestra l origins to which 
the new nation ll1ight "retu rn ," cling to even the 
fainte st tes timon y of hi s torical continuity, and 
advance patently fa lse claims loca ting the nation 's 
roots in a distant past. By emphasizing the link to the 
past, nation-build ers try to play down the fact that 
their nation is the outcome of a bureaucratic decision 
or an international agreement and that its national 
consciousness is only b eg inning to take s hape. 
Nevertheless, in their attempts to project their idea of 
a real nation - a group sharing a common denomi­
nator based on history, culture, language, and rituals 
-they express valu es that are central to national life 
generally: the urge for continuity, the desire to see at 
lea st some parts of social life as unchang ing and 
invariant, and the need for a locus of identification. 

BY JIM BORGMAN FOR THE CINCINNATI ENQUIRER 

"gl.smm BlROPf9JWlVID£D i\1A1N lVDIIY .... '> 

Jilll Borglllall/Cincinnati EllfJllirer 
Repril1ted with special perlllission of 

King Featllres Syndicnte 
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Libera l nati onalism does not oppose such senti­
ments. To the contrary, it recognizes that many ele­
ments of the nationalist ethos, although unacknowl­
edged, have long been fused into liberal thought. For 
exainple, the liberal conception of dis tributive justice 
is particularistic and applies only w ithin 
well- defin ed, relatively closed social frame works, 
which favor members over nOlunelnbers. The saIne 
applies to the liberal conceptions of membership and 
political obligations. These conceptions simultane­
ously embody two contradictory images of the politi-

Although cultural choices are ueither 
easy nor limitless, cultufailtle111bersJrips and 

moral identity are not beyond clloice. 

cal community: that of a voluntary association and 
that of a community of fate. Liberal nationalism, in 
its understanding of national and personal identity, 
einbodies a siinilar contradiction , arguing that 
although cultural choices are neither easy nor limit­
less, cultural m emberships and moral identity are not 
beyond choice. 

The Nature of Cultural Membership 
In the past, the version of nationalism that places 

cultural comlnitments at its center has usually been 
perceived as the most conservative and anti-liberal 
form of nationalism. Cu1tural nationalism, it ha s 
been argued, preaches the establishment of closed 
societies, fa vors the authoritarian uniformity of state 
and faith, and fosters xenophobia. 

But although liberal nationalism emphaSizes the 
role of culture in constituting nations, it does not 
claim that individuals can find true freedom and 
expression only through complete id entification w ith 
the community. Fron1 a national persp ec ti ve, a 
painter working in the solitude of his atelier, the poet 
writing to his loved one, and the athlete competing in 
a sports event, strive for the pinnacle of their own 
individual achievements, even as they contribute to 
the advancement of their own particular nations. 
Moreover, if we accept Raymond Williams' claim that 
"culture is the ordinary" - the language we teach our 
children, the bedtime stories we tell them, the lulla­
bies we sing to thein - then the Ineaning of Inost of 
our daily actions transcend s their particular and 
direct function. The ability to turn an everyday act 
into a source of national pride is one of the most 
appealing aspects of nationalism. It contextualizes 
human actions, no matter how mundane, making 
them part of a continuous creative effort w hereby 
culture is made and reinade. 

4 

The Morality of Community 
In placing reflection, choice, and internal criticism 

at its center, liberal nationalism rejects the notion that 
na tionalism must necessarily, in Gordon Graham's 
words, "exalt the idea of the nation above all other 
ideas." It is true that nationalism huplies a morality 
of community - a belief that we are justified to some 
degree in fa voring the interests of fellow members 
over those of nonmembers. However, liberal nation­
alism recognizes that modern indi viduals belong to a 
complex network of rnembershjps, and therefore 
argues that a morality of community need not be as 
xenophobic as it might appear at first glance. 

For example: J see myself as an Israeli, but I an1 
also a member of an acadetnic community and there­
fore committed to the notion of academic freedom. T 
therefore ha ve a duty to support Palestinian col­
leagues in their struggle to reopen the universities 
closed by the I sraeli Army in the West Bank . 
Obviously, the duty to defend academic freedom is a 
general duty, but the fact that I am a member of the 
academic community and share this membership 
with members of other nations intensifies my duty to 
defend their interests. Hence, I am less troubled by 
the fact that brokers at the Israeli s tock exchange 
failed to organize a sit- down s trike in solidarity with 
Palestinian academics, than by the fact that no Israeli 
uni versity has officially done so, 

It is tnte tllat nationalism implies a morality of 
con1111l111ity - a belief tllat we are justified to some 
degree ill favorillg tile illterests of fellow members 
ove,. those of n01l1Hembers. However, a morality 

of com.111liHity Heed Hot be as xenophobic 

as it migllt appear at first glance. 

Liberal nationalism insists upon fostering national 
ideals without losing sight of other human values 
against w hich those ideals ought to be weighed . It 
celebrates the particularity of culture together with 
the universality of human rights. In this sense it dif­
fers radically from organic interpretations of nation­
alisIn, which assume that the identity of individuals 
is totally constituted by their national Inembership, 
and that the personal will is "truly free" only w hen 
submerged in the general one. It is a direct descen­
dant of the cultural pluralism of Herder and the liber­
al nationalism of Mazzini. 



y.-

I 

I 

"'1 ... 
·· ' 1 

Report from the Institute for Philosophy & Public Policy 

National Self-Determination and Individual 
Liberty 

The demand for a public sphere in which the cul­
tural aspects of national life come to the fore consti­
tutes the essence of the right to national self-determi­
nation. In the past, the full exercise of this right has 
often been identified with the creation of a homoge­
neous nation-state. Many nineteenth-century liberals 
favored the establishment of such states because, in 
Hugh Seton-Watson's words, they believed that 
"individual liberty and national independence or 
unity would go together," and that liberal principles 
generally could best be implemented in a unitary 
state. "Free institutions are next to impossible in a 
country made up of different nationalities," argued 
John Stuart Mill. "Among a people without 
fellow-feeling, especially if they read and speak dif­
ferent languages, the united public opinion, neces­
sary to the working of representative govermnent, 
cannot exist." 

However, as Mill had already noted in 1861, there 
are major difficulties in implementing the national 
ideal of a state for each nation. The most prOlninent 
obstacle is the geographic one: there are areas of the 
world where members of different nations are so 
closely intermingled that it is impossible to grant 
each an independent nation-state. 

This would have been particularly true in light of 
the interpretation of national self-determination pre-

Liberal Nationalism 

Yael Tamir 

"This is a most timely, intelligent, well-written, and 
absorbing essay on a central and painful social and 
political problem of our time." 

-Sir Isaiah Berlin 

"In this remarkable book, Yael Tamir seeks and finds 
a 'decent' compromise between liberal and nationalist 
policies. But her real achievement is a critical theory 
of nationalism, which explains why the compromise is 
morally necessary. Working through his torical and 
contemporary examples, Tamir describes the value of 
national commitments and defines their moral limits. 
She explores a set of problems that philosophers have 
been notably reluctant to take on, and leaves us all in 
her debt." 

- Michael Walzer 
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Princeton University Press 
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vailing in Mill's time and extending into the 
Wilsonian era. National self-determination was per­
ceived, Eric Hobsbawm writes, as a stage in the social 
evolution of human units as they developed from 
"family and tribe to county and canton, from the local 
to the regional, the national and eventually the glob­
aL" As long as na tional seH-determination was 
expected to be part of a linear process of historical 
evolution leading to increasingly larger social units, 

The lIil1eteelltll-celltllry hope that il1dividllallibel'ty 
aHd national independence would go together 

has failed to 1I1aterialize. 

the idea that it should be granted not just to 11l1iftjil1g 
national movements, but also to groups wishing to 
secede and create their own small , homogeneous 
national units, was ruled out a priori (though Mill 
himself made some exceptions). Thus, even in 
Western Europe, the cradle of nationalism, many citi­
zens continue to see themselves as members of 
national minorities living in a state that does not fly 
their flag. 

The nineteenth-century hope that individual liberty 
and national independence would go together has 
also failed to materialize. In fact, the yearning for 
national self-determination is different from, and 
may even contradict, the liberal democratic struggle 
for civil rights and political participation. History 
shows that individuals often desire to secure status 
and recognition for their nation even at the cost of 
relinquishing their civil rights and liberties. 

The U.N . Human Rights Committee has viewed the 
realization of the right to national self-detennination 
as an essential condition for the effective guarantee 
and observance of individual rights. But melnbers of 
nations granted national self-determination can, and 
indeed have, set up regimes that restrict the hlunan 
rights of their fellow nationals, while individuals 
sOlnetimes enjoy a full range of civil rights even 
when not governed by their fellow nationals. 
Melnbers of national minorities who live in liberal 
democracies -- the Quebecois and the Indians in 
Canada, the aborigines in Australia, the Basques in 
France - are not deprived of their right to political 
participation or their freedoms of speech, press, 
assembly, and association, although they Inay feel 
marginalized and dispossessed because they are gov­
erned by a political culture and political institutions 
imprinted by a culture not their own. 

5 



, 

I 
1 

Report from the Institute for Philosophy & Public Policy 

Individuals wish to be ruled by institutions 
informed by a culture they find und erstandable and 
meaningful. When they are ab le to id entify their 
own culture in the political framework, when the 
political ins titutions reflect famil iar traditions, histor­
ical interpretations, and nor111S of behavior, individu­
als come to percejve thenlselves as the creators, or at 
least the carriers , of a va luable set of beliefs. 
Fortunately, the right to a public sphere where one's 
national culture may find expression Ina y be 
achieved through a variety of political setups, includ­
ing federative and confederative arrangements, local 
autonomies, or the establishment of national institu­
tions. Were the creation of a separate nation-sta te 
the only way of realiz ing the right to national 
self-deternlination, its ilnplementation would remain 
the privilege of only a fortunate few. 

The Universality of National Rights 
Liberal nationalislll holds that because national 

rights rest on the va lue that individuals attach to 
their membership in a nation, all nations are entitled 
to equal respect. The justification of national rights is 
thus separated from the glorious or tormented past 
of each nation , from its antiquity, or from its success 
in attaining territorial gains. Because liberal national­
ism is predicated upon a commitment to the exis­
tence of national groups as suc h, it insists that a 
nation can affirm its identity without disregarding 
the dignity and value of other nations. 

This conception is well expressed in the writings of 
the Polish revolutionary Kazinlierz Brodzinski, who 
insisted that national egoism, wherein each nation 
regarded itself as "the goal and center of everything," 
had to be replaced with a liberal perspective. 
Brodzinski's writings convey the extraordinary com­
bination of particularistic pride and universal COln­
Initment typical of the progressive- romantic version 
of liberal nationalism prevalent in lnid-nineteenth­
century Europe: 

the [-'olish notion alone (I say il boldly <lnd with patriolic 
pride) cou ld hewe a foreboding of the true movement of the 
mornl universe. 1t l1<1s recognized thot every ll(ltion is a 
frClgmcnt of the whole <1nd must roll on its orbit and around 
the center like Ihe plClncts "round theirs. 

Brodzinski promoted the idea of the brotherhood 
of nations, which shared a sacred duty to be mutual­
ly helpful in the struggle for freedom and interna ­
tional justice. It is in this spirit that Ma zzini address­
es his fellow Italians: 

6 

A people, Greek, Polish, Circ<lssian, raises the bmlller of Ihe 
Fatherland and of Independence, fights, conquers, or dies 
for it. What is it that mnkes your hends bent at the story of 
its battles, which mClkes them swell \vith joy at its victories, 
"nd sorrow over its defeats? ... And w hy do you eagerly 
read the miracles of patriotic love recorded in Creek story, 
and repeat them 10 your children w ith i1 feeling of pride, 
almost <1S if they were stories of you r own fathers? 

Ethnocentric nationalists, who rely on arguments 
exclUSively related to one particular nation, rule out a 
universal justification of national righ ts and lose the 
ability to hold a meaningful dialogue with Inembers 
of other nations. This limitation is one that the tradi­
tion of liberal nationalism seeks to overCOlne. 

TIle aspiratioll of creating all independent state for 
each natioll must ue replaced with ."wre modest solu­

tions . Were the creation of a separate nation- state 
tI,e ollly way of realizing the right to natiollal 
self- determination, its implel11elltation wOlild 
rell1ain tI,e privilege of only a fortullate few. 

A Postnational World? 
Recent versions of nationalism seeln to lend little 

credibility to . the liberal nationalis t position 1 ha ve 
offered. Witness the bloody struggles in Yugoslavia, 
the violent clashes between Sikhs and Hindus in 
India, and the frequent outbursts of ethnic hatred 
within and between the new republics of Eas tern 
Europe. A cursory glance at the surrounding reality 
could easily lead to the conclusion that liberal nation­
alism is a rather esoteric approach. 

Yet there are reasons to think otherwise. Since the 
end of the Second World War, independent nation­
sta tes have agreed to restrict their autonomy, and 
cross-national economic cooperation - involving the 
development of joint policies, effective regulations, 
and continuous coordination-seems to have becOIne 
the order of the dC1Y. Some observers assume that 
such cooperatjon will necessarily lead to a postna­
tional world. But one can ilnagine nations enjoying 
the right to national self-determination along with 
the benefits accruing from membership in broader 
political alliances - especially if, as liberal national­
iSln proposes, the aspiration of creating an indepen­
dent state for each nation is replaced with morc mod­
est solutions, such as local autonomies or federative 
or confederati ve arrangements. 
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Many o f Europe's srnal1 nations, which failed to 
establish independent nation- s tates, look forward to 
European unifi cation. The Cors icans, Basques, 
Catalan s, and Irish n a tionali s ts assume that, as a 
self- professed multinational entity, the EC will not 
seek to shape a hOlTIogeneous cultural community, 
nor will it follow the undes irable tradition in which 
international organizations include only s tates. The 
EC could become a comn1unity of nations that openly 
recognizes the diversity of its constitutive units. 

On the other hand , as technological development 
and economi c prosperity increa singly d epend on 
cross-national associations, assimilation is, more than 
ever, a feasible option . This could mean that the real 
test for cultural and national affil iations ha s arrived. 
Will national groups acced e to press ures to m elt 
together into a larger culture, or will they be motivat-

ed to invest in the preservation of their own cultural 
heritage, their language, their dis tinctiveness? 

Individuals may, in the future, choose to surrender 
their particularities and assimilate into one interna­
tional culture. But the need for mediating communi­
ties makes this scenario unlikely. As Mazzini rightly 
argued, "the individual is too weak and Humanity is 
too large." 

- Yael Tamir 

Yael Tamir is seni o r lecture r in phi losoph y at Tel Avi v 
Univers ity (l nd a fou nding member of the Israe li peace orga­
nization Pe<l ce N ow . This essay is adil pted <lnd cond ensed 
from her forthcomi ng book, Liban l Nationnlism (Princeton 
Universi ty Press, spri ng 1993) . 

Disability, Discrimination, and 
Fairness 

I t is widely agreed that people with disabilities are 
trea ted unfairly in our society: that they are the 

victims of pe rvasive di scrimination, and that they 
have been denied adequate accommodation in a rea s 
rang ing frOln housing construction to hiring prac­
tices to public transportation. As Congress declared 
in ena cting the A mericans w ith Disa bilities Act 
(ADA) in 1990: 

[I lnd ividuals with d isabili ties arc (I d iscre te ilnd insu lar 
mi nori ty w ho have been Faced with res trictions and limi til ­
tions, subjected to n lIislory of I'lIIpost'/1I11111L'qlllllll'L'lIlmClli, 

and relegated to a posi tion or politica l powerlessness in our 

society., !emphasis added I 

Yet people w ith disabilities were largely by passed 
by the ci vil ri ghts revolution of the past generation. 
Congress found that "unlike individuals who ha ve 

experienced discrimination on the basis of race, color, 
sex, national origin, religion, or age, individuals who 
have experienced discrimination on the basis of dis­
ability ha ve often had no legal recourse to redress 
such discrimination ." 

The ADA is intended to provide that legal recourse. 
It requires employers, trans it systems and publiC 
facilities to modify their operations, procedures, and 
phYSical structures so as to make reasonable aCC0111-
modation for people with disabilities. The ADA rec­
ogni zes broad exceptions in cases where these modi­
fications would result in "undue hard ship" or pose 
risks to third parties . But in principle, the s tatute 
treats the failure to ensure that people with disabili­
ties have an "equal opportunity to benefit" from a 
wide range of activities and services as a form of dis­
crimina tion . 

7 
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The A DA's anti- discrilnination framework serves 
several important functions. It emphaSizes similari­
ties between the trea tment of people with disabilities 
and the trea tment of o ther Ininorities. 1t encourages 
society to find the source of the disad va ntages ex peri­
enced by people with disabilities in its own attitudes 
a nd prac tices, rather than in the disabilities them­
selves, and it supports the proposition that accommo­
dating people w ith disabilities is a matter of justice, 
not charity. 

Tlte ADA el/col/rages society to fil/d tlte sOl/rce of 
tile disadvalltages experiellced vy people witlt 
disabilities ill its own attitudes alld practices, 

ratlter tlwl/ il/ tlte disabilities tltelllseives. 

But the anti- discrimination mudel offers little guid­
ance on how rnll ch accommodation justice requires in 
the fa ce of limited resources and severe disabilities. 
Its requirement of equal opportunity to benefit is 
ambiguoll s, and its emphasis on rellledial action by 
private individuals and organizations overlooks our 
collective respons ibility for co ns tru cting a more 
accommodating environment. The difficult problems 
o f social jus ti ce raised by disabiliti es cannot be 
resolved by a simple injunction aga inst discrimina­
tion. 

The Civil Rights Analogy 
The ADA has obvious similarities wi th recent civil 

rights legislation. It is designed to protect members 
of a group long subject to exclusion and prejudice, 
and it does this by removing barriers to the employ­
ment and accommodation of that group. The ADA 
recogni zes that people with disabilities ha ve suffered 
from fa lse beliefs about their capacities, just as blacks 
and women have, and that their exclusion has been 
inSidio us ly se lf- perpetuating, deny ing them the 
experience needed to overcome such biases. 

The tendency to devalue those with "visible differ­
ences" goes beyond overt prejudice. A recent stud y 
of the impact of disability on neo-natal trea tment 
decisions found that doctors and parents were both 
mo re li ke ly to decl in e trcatmcn t for premature 
infants in cases involving a disability, while denyi ng 
that the disability played any role in their decisions. 
The resea rchers saw this as "testimony to the insidi­
ous depths to whi ch social stigmas associated with 
di sability ca n embed themselves in indi vid ual con­
sciousness." 

8 

Like earlier civil rights law, the ADA recognizes 
that such deeply embedded prejudice will work its 
way into the design o f socia l structures and practices, 
and that stringent meaSures may be necessary to root 
it out. The enduring and pervasive impact of preju­
dice ha s long prompted th e courts to give close 
scrutiny to "facially neutral" policies with an adverse 
impact on mistreated and disfavored groups. If pub­
lic officia ls, for example, decide that children shou ld 
attend schools in their own neighborhoods, this may 
appear to be a neutral basis for school assignnlent, 
but in fa ct it perpetuates the effec ts of residential 
covenants and other d iscrimin atory practices that 
have kept minority families out of affluent suburban 
C0111111unities. Forced bus in g is n o t intended to 
achieve racial1y diverse schools per se, but to undo the 
enduring effects of those practices. Similarly, affir­
mative action is not designed to achieve demographic 
representativeness so much as to surlllount the barri­
ers to employment left by generations of exclusion. 

The ADA's requirement of "reasonable accommo­
dation" serves many of the same remedial functions, 
helping to overcome the enduring effects of con­
scious and unconscious discrimination . As Gregory 
Kavka notes, th e rationales for affirmati ve action 
under earlier civil rights law are equally applicable to 
reasonable accommodation under the ADA: to estab­
lish the kinds of role models and "old- boy" networks 
that dominant groups now enjoy; to correct for the 
sys tematic errors in eva lu atio n that result from 
stereotypi ng and over-generalization; and to com­
pensate for the effects of past and ongoing injustice, 
such as exclusion from relevant training. 

Deeply embedded prejudice works its way illto tile 
design of social structures, alld stringeut measures 

may he l1ecessal'Y to root it Ollt. 

On the other h a nd , the ass um p tio n that any 
adverse impa ct can be traced to prejudice, hatred, 
contempt, or devaluation - to what Ronald Dworkin 
has called "invidious discrin1ination" - is clearly 
less tenable for disability than for race or ethnicity. 
The ADA itself recognizes that the physical endow­
ment of people with disabilities contributes to their 
disadvantage: the statute defines disability as "physi­
calor mental iInpairment" that "substantially linlits 
fthe impaired person's] pursuit of major life acti vi­
ties ." Thus, while the ADA ri ghtly holds the atti­
tudes and practices of the larger society responsible 
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for mu ch of the limitation experi enced by people 
with disa bilities, it also recognizes an objective cate­
gory of biological impairment; a person whose major 
life activities were limited only by other people's atti­
tudes or practices would be "disa bled" only in a 
derivative sense. The disadvantages experienced by 
people with disabilities arise from the interaction of 
their physica l conditions and their social environ­
ment; those disadvantages can rarely be attributed to 
biology or social practice alone. 

But this und erstanding of disability raises a critica l 
question about the meaning of "equal opportunity to 
benefit" under the ADA. Tn one obvious sense, we 
assure equal opportunity by removing legnl barriers 
to entry or access. (Keep in D1ind that lega l barriers 
have, in the not- too-distant past, been oppressive 
and pervasive: in an era when one of the grea t liberal 
Supreme Court justices could declare that "three gen­
erations of imbeciles is enough," people with disabili­
ties were often forbidden to work, to marry, to have 
child ren, or even to be seen in public.) Yet equ al 
opportunity conceived as freedom from lega l restric­
tion is clearly inadequate to encompass the kind of 
accommoda ti ons to which people with di sa biliti es 
seem entitl ed. A more demanding notion of equal 
opportunity would require us to undo the effects of 
invidious discriInination , past and presen( de jure 
and de fa cto. But even this would fail to address the 
severely constricted opportunities available to many 
people with d isabilities. 

• 

A much stronger sense of equal opportunity is sug­
gested by the A DA's mandate to eliminate "architec­
tural barriers" and other structural impediments to 
access and mobility. In order to provide equal oppor­
tunity in this sense, we must remove not only barri­
ers imposed intentionally by la w and prejudice, but 
also barriers imposed in cid enta lly by designs and 
structures that ignore the needs of people with di s­
abilities. We must reconstru ct the social world to bet­
ter accolTIrnodate the range of abilities of those w ho 
inhabit it. 

Structural Accommodation and Equal Opportunity 
This s tronger conception of eq ua I opportunity 

emerges from the femini s t cri tique of ea rlier civ il 
rights la ws, with their focus on invidious discrilnina­
tion. Many feminists argue that the design of physi­
ca l structures and socia l practices to accOlnmodate 
one group - able-bodied males - denies equal oppor­
tunity to everyone else. The structures and practices 
of our society embody a dom inant norm of hea lthy 
functioning, just as they embody a dominant norm of 
male functioning. As Susan Wend ell argues: 

In North America at ICIIst, life imd work hllve been struc­
lured as though no onc of any importllnce in the public 
world ... has to breast-feed a baby or look aftcr a sick child ... 
Much of the world is also structured as though everyone is 
physically strong ... as though everyone can walk, hear and 
see well .... 

A parnplegic sportslllan riding a lIIonoski 
Photogrnph by Bruce Barthel 

National Handicapped Sports 
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The public world provides stairs to th e able-bodied 
so that they ca n overcome the force of gra vity; it is 
less consis tent about providing ramps so that para­
plegics can do the sa me. To build stairs for the one 
group without building ramps for the second denies 
the latter equal opportunity to benefit. 

This pOSition wa s anticipated a generation ago by 
Jacobus tenl3roek, who argued that the right of peo­
ple with disabilities " to live in the world" required 
comprehensive changes in our physical and social 
order: not just in the design of buildings and public 
spaces, but in the duties of care owed by "abled" 
pedestrians, drivers, C0111111011 carriers, and property 
owners to people with disabilities as they travel in 

It has beell arglled that the refllsal to make 
compreltellsive changes in our physicnl alld social 

order dellies people witl, disabilities 
their right to live ill the world. 

public spaces. The refu sa l to make these changes 
denies people with disabilities their right to live in 
the world - the sa me right that was denied to blacks 
and women w hen they were excluded from public 
facilities. 

Ho wever, providing equal opportunity for people 
w ith disabilities involves a more ambiguous and 
problematic commitment than the example of stairs 
and ramps mig ht suggest. Ramps cos t little more 
than stairs and are useful for people of widely vary­
ing abilities. The sa me is true for most of the design 
standards mandated by the ADA. These standards 
were deve lop ed more than 30 years (1go, when 
tenBroek was writing, and their prompt implementa­
tion at that time would have probably brought about 
dramatic ilnprovements in mobility and access at 
very slight cost. 

l3ut other opportunities to benefit do not come so 
cheaply. Technology sometimes offers considerable 
benefits, but on ly at enormous cost: one thinks of the 
devices that all ow Stephen Hawking to "speak." 
More often, perhaps, the benefits of costly technology 
are slight or uncertain. Does the failure to provide 
quadripleg ics w ith the lates t ad va nces in robotics 
deny them equal opportunity? We could spend 
indefinitely more on robotic research and equiplnent, 
but no matter how n111ch we spent, the opportunities 
of some quadriplegics would remain severely con ­
stricted. 

10 

More broadly, we ca nnot reasonably ex pect to raise 
all people with disabilities to a level of fun ctioning 
where they can receive the sa me benefit frorn facili­
ties and serv ices as able- bodied people. There are 
many area s of employment, trans it , a nd publi c 
accolllmodation w here it w ould be impossible to 
achieve absolute equality in the opportunity to bene­
fit, and where s ig nificantly reducing inequalities in 
th e opportunity to benefit would ex ha us t the 
resources of those charged with the task of equaliza­
tion. 

fn addressing the issue of how much a decent soci­
ety should spend to improve th e opportunities of 
people with disabilities, an equal opportunity stan­
dard is either hopelessly ambiguous or impossibly 
demanding. Within the ADA, moreover, there is an 
unresolved tens ion between the equal opportunity 
standard it affirms and the degree of inequality that 
w ill remain acceptable under its regulato ry guide­
lines. For example, although the public transi t provi­
sions of the statute speak of equal opportunity, the 
accompanying regu lations will leave most people 
with disabilities with a far greater burden of mobility 
than most able- bodied people. Perhaps the regula­
tions should require more. But however much they 
required, they would fall short of assuring equa l 
mobility. 

The fact of biological impairment, recognized by 
the ADA in its d efinition of disability, makes the 
notion of "equal opportunity to benefit" problema tic. 
This is a seriou s defect in a s tatute that treats the 
denial of such opportunity as a form of discrimina­
tion. 

Disability and Biological Misfortune 
Recognizing impairments as biolog ica l disadvan­

ta ges raises th e question of the ex tent to which a 
decent society mu st accommodate natural tnisfor­
tune. Such misfortune matters greatly in determining 
fa ir treatment within the smaller unit of the family. 
Consider, for instance, the father's dilemn1a present­
ed by Thomas Nagel: 

Suppose 1 have two children. one of which is qui te normal 
and quite Il<IpPY. and the other of which suffe rs from a 
painful hand icilp .... Suppose I must decide between moving 
to ,m expensive city where Ihe second child GlIl receive spe­
cial I11cdical tre<ltment and schooling. but where th e fami ly's 
sta ndard of living will be lower and the neighborhood will 
be unpleas<lnt il nd d,lllgerotls for thc first child - or else 
moving to a pleasil nl semi-ru ral Sllburb where the firs t 
child ... can have a free and agreeable life .... ISupposel the 
g<l in to the first ch ild of moving to the suburb is substantial­
ly grea ter than the gain 10 the second child of moving to the 
cit y. After all, the second child will <l lso suffer from the 
family's reduced sta ndard of li ving <'In el th e dis<lgree<lblc 
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environment. And the educa tional and thertlpeutic benefits 
will not make [the second child] happy but only less miser­
able. For the firs t child , on the o ther helnd , the choice is 
between ~ hilPPY life and a diS<'lgrceable one. 

Because the second ch ild is worse off, his interests 
have a greater urgency than those of the fi rst chi ld. 
Moving to the city would be the more ega litarian 
decision, and, if the difference in benefit to the two 
children is on ly s light, the fairer d ecision . But the 
u rgency of the second child 's interests docs not give 

Tile allti-discrimillation framework limits the 
social respol/se to disabilities by 

imposillg tlte costs of accommodation 
primarily on individuals. 

them absolute priority; we would thi nk it un fa ir to 
the first child to reduce· him to the sa me level of mis­
ery as the second fo r very slig ht ga ins in the second 
child 's well-bei ng. 

This dilemma is wri t large in the a llocation of edu­
cational resources for children with learning disabili­
ties. Special education is very expensive, and many 
financially s trapped school system s find that p rovid­
ing more than min imal benefit to severely disabled 
child ren would require drastic cutbacks in other pro­
grams, such as ho nors classes for g ifted s tudents. 
Yet the Educa tion for All Handicapped Children Act 
of 1975 (EH A) mandates " free appropri ate ed uca­
tion" for all children, regardless of ability . This man­
date has been variously interpreted to mea n that chil­
dren with disabili ties must receive "some ed ucation­
al benefit," that they m ust receive benefit "commen­
surate" with that accord ed to normal children, or 
that they must receive the "maximum pOSSible" ben­
efi t. 

William Galston makes a powerful argument fo r a 
commensurate benefi t s tandard : 

In spi te of profound differences among individutl ls, the full 
development of each indiv idua l - however g rci'It or limit­
ed his or her natural capacities - is equal in moral weight 
to that of every othcr. ... (AJ policy thilt neglects the educa­
ble retarded so that they do not learn how to care for them­
selves ilnd must be inslitutioll<llized is, considered in itself, 
as bad as one that deprives extraordinary gifts of their 
chance to flower. 

But technology makes "na tural capacity" and "full 
development" very c lastic notions, and thi s rai ses 
serious problem s for a s tandard of equa l opportunity 
that requires a c.omparison of actual and potential 
development. 

If a society were a family, some loss of educational 
benefit to the most gifted s tudents might seem justi­
fied in a school system in tent upon enhancing oppor­
tunity for students with d isabilities. But even in that 
case, an allocation that left th e most g ifted at the 
sa me low level of ed uca ti onal development as the 
most grievously disabled would seem grossly unfa ir. 
And it is not clear that even the lnodest sacrifices that 
wo uld be appropr iate wit hin a family would be 
appropriate for the larger society; perhaps one fea­
ture that dis tinguishes families from larger, impl' r­
sona l social units is a g rea ter concern for the welfare 
of each n1ember than for each one's share of external 
resources. 

Clearly, h iologica l misfor tune raises issues about 
th e mea nin g o f fa ir treatmen t t hat t h e A DA's 
anti- discriminati on framework gives us little gu id­
a nce in resolving. That framework a lso limits the 
social response to disabilities by imposing the costs of 
accOlrunodation primarily on individuals. As we saw 
in the case of specia l edu ca tion, the larger society 
may not always be able to bear such costs. But in 
other cases, burdens that would be excessive for an 
individual or agency may well be reasonable for a 
city or state. An ind ividual should not have to plead 
undue hard s hip in order to avoid cos ts prop erly 
imposed on the community; a person with disabilities 
s hould not be denied accolnmodatio l1 because it 

III order to help those with the 1I10St severe alld 
pel1Jasive disabilities, the government must 

sig"ificantly increase its ;'lVestmellts il1 welfare, 
employer subsidies, and job traillil1g. 

imposes a n undu e ha rd s hi p o n an indi v id u a l 
employer. 

A recent analysis of the employmen t provisions uf 
th e A DA predi cted that i ts an ti-d isc riminati o n 
fram ework wou ld have th e effect of co nfinin g its 
benefits to a "d isability eli te" - those workers "who 
have the least serious disabilities and the s tronges t 
education, trai ning, and job skills." Because elnploy­
e rs have to bear the cos ts of accornnlodatiol1 , they 
will "skim the 'cream' o f the population with d isabil­
ities," bypassing those with more severe and debili­
tating cond iti ons. In ord er to help those with th e 
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1110St seriou s and pervasive disabilities, the govern­
m ent must significantly increase its investments in 
welfare, employer subsidies, and job training. But 
such measures are matters of distributive justice, and 
the fact that they are not among the rcmedies man­
d a ted by the ADA sugges ts the limitations of the 
anti-discrimination modeJ upon w hich the current 
law rests. 

Nevertheless, the specific provisions of the ADA on 
employment, transit. and public accommoda tion 
reflect, in Chief Justice Earl Warren's faluous phrase, 
" the evolving s tandards of d ecency that mark the 
progress of a maturing society." To say that the 
question of fair treatment for people with disabilities 
docs no t have an obvious or fin al answer is not to say 
that we cannot reach a consensus on what fairness 
requires at our level of affluence and technological 
development. The ADA represe nts a major s tep · 
toward s achieving such a consensus. 

- David Wasserman 

Sou rces: S. Trowers- Crow]ey, ADA Pri mer: A COHcist' 

Guide to The Amcricnlls Witll Disn/Jilitit's Act of 1990 (Prentice 
Ha ll , 1990); Daryl Evans, "The Psychologica l Impact of 
Disability ilnd Illness on Med ical Treil tmen t 
Decis ionmaking," Issues ill Law & Medici/le, vol. 5, no . 3 
(1989); Gregory S. Kavka, "Dis.l bility and the Righ t to Work," 
Social Phi/DSDp/I.1f & PoliCY, vol. 9, no . 1 (1992); Ro nald 
Dworkin, TnkillS Riglils Seriol/sly (Hilrva rd University Press, 
1977); Ron Amundson , " Disability, Hand icClp, a n d the 
Env ironment ," /ollrllnl of 50cil11 PiliiosopllY, vol. 23, no. 1 (1992); 
Mich<lel A. Rebell. "Structu ra l Discrimi nat ion and the 
Disabled," GeorgetowlI Low 10/lrl/al, vol. 74 (1 986); Susan 
Wendell, "Toward a Feminis t Theory of Disability," Hypntia, 
vol. 4, no. 2 ('1989); Jacobus tenBroek, "The Right to Live in 
the World: The Disabled in the Law of Torts," Califomia Law 
Review, vol. 54 (1966); Thomas Nagel, "Equality," in Readillgs 
ill Social alld Political Pllilosoplly, edited by Robert M. Stewart 
(Oxford Uni ve rs ity Press, 1986); William Galston, Liberal 
Pu rpost's: Goods, Vir/lies, alld Diversify ill flu.' Liberal Sta fe 
(Cambridge University Press, 1991); Richard V. Burkhauser, 
" Beyond Stereotypes: Publi c Policy and the Doubly 
Disabled ," Tile American Enterprise (September IOctober 1992). 

Defining Basic Benefits: 
Oregon and the Challenge of Health 

Care Reform 

On March 19, the Clinton admini s tration 
approved Oregon's proposa l to extend Med ica id 

benefits to thousands of poor people w ho a re cur­
r entl y ineligib le for the progra m w hile limiting 
Medicaid coverage of health services to include only 
th ose that are judged to b e m os t effective. The 
Medica id reform is part of a larger plan designed to 
assure access to hea lth care for all of the state's resi­
dents. The Bush administration had rejected an earli­
er version of the Oregon proposal, ruling that it vio­
lated provisions of the Americans With Disa bilities 
Act (A DA). But Bill Clinton endorsed the proposal 

12 

during the presidential ca mpaign, and in February he 
promised the nation's governors that he would be 
open to innovations in the Med icaid system, which 
opera tes with state and federal funds. 

Th e deci s io n to allow im plc mentati on of the 
Oregon proposa l COll1CS at a time when a White 
HOllse task force is developing a national health care 
reform plan. The two goals of this task force are the 
sa me ones that Oregon officials have been pursuing 
s ince their ow n reform process began in 1989: to 
secure health care for all citizens and to gain control 
of rising health care costs. 
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The Health Care Crisis 
As Mr. Clinton has repm ted I y observed, the cur­

rent problcl11S in the Al11erican health care system 
affect not only the poor and disenfranchised, but also 
many people who once took affordable health ca re 
for granted. According to the Kaiser Commission on 
Mecticaid , about 36 mil1ion Al11cricans have no health 
insurance. Working people are continually joining 
the ranks of the uninsured - as their el11ployers drop 
health plans, as they lose their jobs, or as those with 
preexisting conditions are turned away by insurance 
companies . Workers w ho are insured, and their 
elnployers, are feeling the pain of rising health care 
costs, as more and more of the burden of paying for 
health care shifts to private payers. 

The President has framed the health care issue in 
human terms, speaking with empathy of people he 
has met who are without insurance or fearful of los­
ing it. He ha s also emphasized the impact of the 
health care crisis on long-ternl economic strength. 
Ri s ing health costs make it more diffi cult for 
American businesses to compete globally and are 
driving much of the expected growth in the budget 
deficit. Federal spending for Medicare and Medicaid 
was $200 million in 1992, and is expected to double 
by 1998; the two programs account for 46 percent of 
the projected increase in federal spending from 1992 
to 1998. 

Hidden Costs and Necessary Choices 
At firs t glance, the two goals of national health 

reform - universal coverage and cost containment 
- might appear to be at odds. It would seem that 
covering more people' will cost a great deal more 
money than we spend now. But under the qurent 
system, people with health insurance are alread y 
paying for the care provided to those who don't ha ve 
insurance; the costs of that care are being passed on, 
routinely and invisibly, in the form of higher insur­
ance rates and higher fees for medical services. Such 
cost-shifting also occurs w henever the government 
cuts Medicare or Medicaid reinlbursements, which is 
w h y such cuts offer only an illus ion of savin gs. 
Universal access would allow us to control costs we 
can' t control now because the system is so fragment­
ed. It would also allow more people to receive pre­
ventive and primary care before their health condi­
tions became serious and costly to treat. 

As one way of containing costs, nlost reform plans 
that provide for universal coverage, including the 
Oregon plan and the "lnanaged competition" model 
that Mr. Clinton is likely to propose, require the for­
mulation of a basic benefits package. What we call 
"basic benefits" are those that we think any decent 
society would offer to all its citizens, Because the 

idea of excluding some health services fr0111 coverage 
is a political land mine, the talk surrounding basic 
benefits has often been less than precise: even as 
politicians endorse the idea of a basic or core benefits 
package, they tend to indicate that nothing will be 
left out of it. In his campaign manifes to, Plltting 
People Fi rst, Mr. Clinton promised that "every 
American will be guaranteed a basic health benefits 
package that includes ambulatory physician care, 
inpatient hospital care, prescription drugs, basic 
mental health ... [and] expanded preventive treat­
ments. We'll provide more services to the elderly, 

Becallse the idea of exc/udillg some lleaItlt 
services frol11 coverage is a political land mille, 

the talk SUI'I'Olllldillg basic bellefits has 
often beell less thall pl'ecise, 

and disabled by expanding Med icare to include 
more long- term care." 

[n true campaign sty le, this statement seems to 
have SOll1ething for everyone. More recently, in a 
televised town meeting on February 10, Mr. Clinton 
suggested that there is enough administrative waste 
in the current systenl to fund all care, including a 
government long-term care program. His use of the 
phrase "basic benefits" seemed to imply, in the end, 
all benefits. 

And yet, inherent in the word "basic" is the notion 
that not all medical services would be universally 
available under the plan. This, after all, is w hat 
makes a basic benefits package a cost-containnlent 
measure: it embodies a recognition that perhaps we 
cannot afford to provide all possible care to a 11 peo­
ple, And as soon as we ask what services won't be 
provided , we find ourselves confronting a conlplex 
ethical problem. 

Oregon faced this problem head- on when it decid­
ed to amend its Medicaid program; and as a result of 
its efforts to develop a reform plan, it now has the 
most comprehensive experience of any state in con­
structing a basic benefits package based on clearl y 
articulated principles. This experience holds impor­
tant lessons for health care reform on the national 
level, since the question of how a basic benefits pack­
age should be constructed is likely to be a subject of 
continuing debate, even after the White House task 
force makes its recommendations. 
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The Oregon Approach 
From the beginning of its reform process, Oregon's 

view was that the current system ra tions health care 
accord ing to ability to pay. Su ch rationing is not 
explici t, but instead is the result o f decisions about 
things other than health care benefits, such as the dis­
tribution of insurance coverage and provider reLm­
bursement. The bafflin g categories of Medicaid eligi­
bility are also a form of rationing, aUowing some citi­
zens to qualify for care bu t not others. 

The Oregon plan will reform this system by bring­
ing a ll citizens w ith incomes below the poverty line 
into the Medica id program, increasing the number o f 
eli gibl e residents from 240,000 to 360,000. (A t pre­
sent, fewer than half of the poor people in th e state 
qualify for Medicaid benefits.) However, in order to 
help finance this extension of coverage to more peo­
p le, the s tate w ill restri ct its Medi ca id fundin g of 
hea lth services to those that are most effective. Tt will 
not co ver some services that arc of limited benefit, 
and it will add others (hospice care, for example) that 
Medicaid does not cover now. 

As Oregon set out to formulate its basic benefits 
packa ge, it asked citi zens to arti cul a te community 
values tha t would g uide the process, and gathered 
health experts' assessm en ts of the effecti veness of 
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parti cular ser vjces . After a series of revis ions in 
methodology, a s tate comrnission prepared a priori­
tized hst of these services, and the s tate legislature 
ag reed to fund 568 of the 688 items on th a t lis t. 
Oregon w ill require private employers to offer this 
same basic benefits package to an additional 330,000 
wo rkers and in11nediate falnily members who cur­
rently have no insurance, and it will create an insur­
ance risk pool for otherwise uninsurable Oregonians. 

Tn future years, if the s tate faces budgetary pres­
sures, the legislature can vote to fund a smaller por­
tion of services . Thi s feature of the proposal came 
under sharp criticism las t year from Sara Rosenbaum 
of the Children's Defense Fund, who argued that 
there was no assurance that the legi slature would 
continue to finance an adequate level of health care 
for the s ta te 's mos t vuln erable citi zens. Oregon 
respOlided by noting that llllder its proposal , the leg­
islature could not save money by cutting people from 
Medicaid, as many states currently do. More recent­
ly, Gov. Barbara Roberts has promised that for the 
first two years of the program, the funding cutoff will 
not be lowered below #568, and the Clinton adminis­
tration has said that any future cutbacks in service 
coverage must be approved by the Department of 
Health and Human Services. 

~Wlm@IIIIW -L 

Repri/"/" ted with the permission of 
Doug Mar/elle, New York Newsday 
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Ranking Health Care Services 
Tn its first attempt to develop a priori ti zed lis t of 

hea lth ca re services, the Oregon commission looked 
at three ca tegories of data and combined them into a 
formula for ranking medical trea tments for specified 
conditions: 1) expected clinical o utcomes of condi­
tio n/ treatment pairs; 2) net cost of these trea tments; 
and 3) public values concerning various hea lth s tates. 
The data all expected clinica l outcornes were gClth­
ered fro111 expert practitioners and resea rchers across 
the country. Public values were gleaned from a tele­
phone survey in which res pond ents gave rela ti ve 
ra n kings to various health s tates. 

In -M.CIY 1990, the commission ran these three sets of 
data on a computer and came lip with (l ranking of 

TI,e p"rs"it of eqllity al/d efficiellcy ill al/ocating 
l,eaW, care reso"rces inevitably collides with 

othe .. competing values. 

services based on rneasurements of how cost-effec­
tive they were. But this approach often led to non­
sen sical res ults. Fo r exa mple, almos t everyone 
wou ld say that an appendectomy is more important 
than tooth capping: though the latter procedure may 
rel ieve suffering for a great many people, appendec­
tomies save lives. But since an appendectomy costs 
about 150 times as much as tooth capping, it ranked 
below tooth capping on Oregon's first lis t. 

As Da vid I-i ado rn , one critic of th is approach, 
observed, the pursu it of equity and efficiency - the 
most health for the greatest number of people at the 
lowest cost - inevitably collides with other compet­
ing values. These va lues include what e thicists call 
the Rule o f Rescue: our perceived duty to act when 
a~l identified person 's life is threatened and it is pos­
sible to save it. Although some analys ts proposed 
alternative methodologies that would s till ha ve kept 
cost as a factor in de termining what hea Ith services to 
cover, Hadorn concluded that the commission should 
cons ider ol/Iy the net benefit of se rvi ces, w ithout 
regard to cost. 

The Oregon co mmissio ners largely agreed w ith 
Iladorn's view, and in revising the firs t lis t they all 
but relnoved cost as a foctor, relying instead on net 
benefit as the primary basis on w hi ch to evaluate 
hea lth services. The com mission a lso developed a set 
of categories that describe types or degrees of health 
benefit. The hi ghes t-ranking ca tegor y was 

"Trea tmen t of acute, Ii fe-threa tenin g co nd i lions, 
where treatment prevents imminent death wi th a fu ll 
recovery and return to prev ious health s tate." The 
lowest- ranking ca tegory was "Treatment of fatal or 
nonfatal conditions with min imal or no improvemen t 
in quality of well- being or life span." The cOl11mis­
s ioners assigned each of the condi tion/treatment 
pairs to one of the ca tegories, and ranked them with­
in categories according to their degree of net benefi t. 
In this ranking scheme, where cost was no longer a 
Significant fac tor, expe nsive but effective li fesaving 
treatments that may have been at the bottom of the 
first list moved up higher on the second. Those treat­
ments that provide little benefit, or w hose effective­
ness is uncertain , were a t the bottom of the lis t. 

Fina ll y, after this second lis t was genera ted , the 
commissioners made adjustments in the rankings in 
response to the views expressed at citizens' meetings 
concerning health care priorities. They ga ve added 
priority to preventive measures, moved maternity 
care services higher on the lis t, fund ed some services 
for reasons of compassion, and denied funding for 
condi tions that get better on their own or for which a 
hom e remedy is s uffi cient. At thi s s tage in the 
process, the commission allowed cost to be a minor 
consideration in some cases. 

in respouse to citizeus'vie'Ws, the commissioners 
gave added priority to preventive meaSllres, moved 

maternity care se1'vices higllel' on the list, alld 
fmuted some services for .. easous of compassio1J. 

Characterizing Treatments and Outcomes 
Oregon's revi sed lis t, w hich was completed in 

Aug us t 1992, me l some of the objections that had 
been brought against the ea rlier scheme, but it also 
continued to meet with criticism. In his evaluation, 
David Hadorn argued that the cond ition/ trea tment 
pai rs were not defined in sufficient detail to take dif­
ferent types of patients Lnto account. For example, in 
determining whether breast cancer is "treatable," the 
commission did not d isting uish among different cell 
types and s tages of breast ca ncer, or among all th e 
different treatmen ts for the disease (chemotherapy, 
surgery, radiation). 

Hadorn beli eved that it was possible to fine-tune 
the scheme so as to remed y this fla w. But other crit­
ics weren ' t so sure. They wondered whether the sub­
tle ti es of case-by-case rnedicine ca n be reflected in 
offici a l defi ni tions of co nditions and treatlnen ts. 
Won't there be pa tients who would receive a signifi-
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cant net benefit frOln treatment, but w hose claim to 
services will go unrecognized because their specific 
condition hasn' t been adequately differentiated on 
the list? If so, then does the cost of overlooking such 
cases outweigh the ga ins in equity and efficiency pro­
duced by use of the definitions? 

As the federal governn1ent's recent crea tion of the 
Agency for Health Care Policy Researc h suggests, 

Critics wondered wlretlrer tlIC subtleties of 
case-by-case medicine can be "eflected in official 

definitiolls of couditions and treatl11eHts . 

increasing attention is being focused on the develop­
ment of clinica l o utcomes data that w ould be 
nuanced and reliable enough to assuage such con­
cerns. Many policymakers, including Mr. Clinton, 
ha ve called for a larger in ves tm e nt in outcomes 
research. But experts agree that most of the data now 
in hand are not yet adequate to distinguish appropri­
ate from inappropriate care, and it is unclear w hen 
and if they will be ad equate to provide a basis for 
making coverage decisions. On the other hand, some 
supporters of Oregon's approach have pOinted out 
that case-by-case medicine yield s a s ignifica nt 
amount of inappropriate and harmful ca re, and so 
should hardly be held up as an idea l standard against 
which clinical guidelines based on outcOlnes data are 
to be judged. They argue that it would be folly to 
wait for "perfect" guidelines before implementing 
reforms that would improve the current systeln. 

Evaluating Different Health States 
In creating its prio ri ti zed li s t o f ser vices, th e 

Oregon conunissioh acted on the view that some 
health services are more effective than others, and 
that effectiveness is measured by the benefit a service 
produces in terms of improved functioning and / or 
life span . In ord er to measure this improvement, 
Oregon placed a value on different hea lth states. It 
did so by conducting a telephone survey in which 
OregonIans were asked to rank such sta tes .. including 
various physica l and Inental impairments, on a scale 
ranging from perfect health to death. These ratings 
were th en used, alon g w ith th e cli nica l outcolnes 
data, to calculate the net benefit resulting from trea t­
ment (as opposed to non- treatment) of each condi­
tion on the commission's list. 
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It was Oregon's use of the telephone survey data 
that provided the grounds for the initial rejection of 
its Medicaid proposa l. The Bu sh admi ni s tration 
argued that the quali ty of life experienced by persons 
w ith disabili ties is systemati ca lly underva lued by 
others who do not share their condition. As a result 
of this bias, trea tments of particular importance to 
persons with disabilities were said to ha ve received 
unfairl y low rankings on the prioriti zed lis t. The 
Bush administration therefore found that the Oregon 
proposa l viola ted the ADA, w hich says that "No 
qualified individua l wi th a disability shall, by reason 
of such disability, be excluded from participation in 
or be denied the benefits of the services, progrmTIs, or 
acti vities of a public entity, or be subjected to dis­
crimination by any such entity." 

This aspect of the first Oregon proposal raises both 
legal and eth ical questions. The ethica l question is: 
does the assignment of differential valu es to particu­
lar health states treat persons with disabilities unfair­
ly? The legal question is: does the ADA trump any 
attempt at reform that includes judgments about out­
comes of medical proced ures? 

It is certainly true that the values p laced on differ­
ent health states affect the probability that persons 
with disabilities will receive treatment. The philoso­
pher Paul Menzel describes a trade-off that persons 
with disabilities face in these circumstances. The 

Tile Bllslt administration arglled tlwt tlte qllality of 
life experiellced by persolls witl, disabilities is 

systematically IlIIde'1Jallled by otlters wllo do 1I0t 

share their conditioll. 

lower their initial health state is rated in the survey, 
the less likely persons with disabilities are to receive 
lifesaving treatment, but the more likely they are to 
receive treatment that would ilnprove their condition . 
On the other hand , if the functional state of persons 
with disabilities is rated almost as high as that of the 
non-disabled, th at wi ll improve their pos ition in 
competition for li fesav ing treatn1ent, but treatment 
that would improve their functioning will no longer 
be as high on the list. 

In his analysis of the first Oregon proposa l, Menzel 
argued that persons wi th disabilities were underrep­
resented in the statewide survey, and that therefore 
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the reform plan was discrimin atory. It is persons 
with disabilities, Menzel wrote, w ho should decide 
w hether they want to make the trade-off between 
lifesa v in g and CO IH.i i tion-im provi ng trea tme n t. 
Furthermore, he argued that it is dangerous if ratings 
of functional states "represent some people rating 
other people's li ves - especia lly lives of w hich they 
know little and whose conditions they never antici­
pate sharing." 

David Had orn di sagreed with Menzel's criticism. 
He wrote that "Oregon was correct in surveying gen­
erally healthy citizens ... because the inevitable biases 

Some scholars maiutain tllat it;s impossible 
to average tlie perceptions of pasol/s witli 

aud witliollt disabilities ill Mder to prodllce 
a valid valuation of outcomes. 

of [acutely ill patients1 would hopelessly confound 
the rating process." But it seems unreasonable to 
describe the v iews of peo ple with di sa biliti es as 
inevitably biased and therefore unworthy of consid­
eration. If we are to construct a basic benefits pack­
age that rests on cl inical outcomes and that values 
those outcomes d iffe rentiall y, it is not onl y more 
valid, but ethically imperative, to include the percep­
tions of persons with disabilities about their own con­
ditions. 

Some scholars, however, rrtaintain that it is impos­
sible to average the perceptions of persons with and 
without disabili ties to produce a valid valuation of 
outcomes, and that a social policy based on such an 
average would be unethical even if the views of peo­
ple w ith disa biliti es were fair ly re presented . 
Although Oregon officials continue to believe that an 
average of citizens' perceptions provides legitimate 
groullds for making coverage decisions, their revised 
proposal no longer proceeds on tha t basis. 

Lawful Reasons for Excluding Serv ices : 
Oregon and the ADA 

A passage from the Bush adlninistration's analysis 
of the Oregon proposa l goes to th e ques tion of 
whether the ADA makes it illegnl to consider clinical 
outcomes data in alloca ting coverage for health ser­
vices. In formulating its list of services, Oregon was 
free, the analysis sa id, to "consider, consistent with 
the ADA, any content- neutral factor that does not 
take disability into account or that does not have a 
pa rticular exclUSionary effect on persons with d isabil­
ities." However, "a decision not to cover a treatment 
based entirely on the existence of a di sa bling condi-

tion ... would violate Title 1T of the ADA" [emphasis 
added] . 

In support of this distinction, the Bush administra­
tion cited the 1985 Supreme Court case Alexnnder v. 
Clion te, in w hich th e Court rul ed that Ten nessee 
Med ica id could shorten the length of hospital stay 
that it would pay for, even though that action might 
have a disparate impact on persons with disabilities. 
In that opinion, the Court found that there is a differ­
ence between a fa ctor that has a di sadvantageous 
effect on some persons with disabilities, and one that 
contains a bias against persons with disabilities as a 
class. 

One aspect of the Oregon proposa l that received 
extend ed discuss ion in th e Bus h ad mini s tration 
ana lysis will further illu strate this point. Oregon ini­
tiall y ranked li ver transplants for patients w ho are 
alcoholics at #690, below the funding cut- off, while it 
ra nked transplants for non- alcoholics at #367, well 
above the cut-off. The Bush administration claimed 
that this d ifference in ranking seemed to rest "entire­
lyon the basis of a disabling condition (alcoholism)," 
and therefore violated the ADA. 

But Oregon officials say that the presence of a dis­
abli ng condition alorte was not the deciding factor in 
their original ranking. The state commission, they 

Tltere is a diffe/·ellce betweell n fnctor tllat lias a 
disadvalltageous effect all sOllie Pel·SOIlS witlt 

disabilities alld olle til at contaills a bias agnillst 
persolls witlt disabilities as a class. 

say, acted on the basis of data indicating that patients 
with alcohol ic cirrhosis of the liver have poorer out­
co mes from transplants than pati ents w ith other 
kinds of cirrhosis. Subsequently, the co mmission 
learned that it had been misinformed : the outcome of 
liver transplants is not actually rela ted to the under­
lying cause of the cirrhosis. But it is tru e that an 
alcoho lic pati ent w ho continues drinking after a 
transplant is more susceptible to recurrence of the 
disease than a non-a lcohol ic or a rehabilitated alco­
holi c. That is why, fo r example, the Medicare pro­
g ram Inakes coverage of li ver transplants for alco­
holic patients contingent upon "evidence of sufficient 
socia l support to assure assistance in alcoholic reha­
bilita tion." Such a policy does not deny transplants 
to alcoholic patients because they are alcoholics, but 
ra ther because their disability diminishes th e ulti­
mate likelihood of success for that particu lar treat-

17 



Report from the Institute for Philosophy & Public Policy 

ment. If Oregon were to adopt the same policy, it 
would not be violating the ADA. Tn fact, thoug h, its 
new li st includes coverage of liver transplants for all 
patients wi th cirrhosis of the li ver. 

In response to the Bush admin is tration's concerns 
about quality-of-life judgments, Oregon has removed 
assumptions about the value of different health s tates 
from its methodology. It did so by discilrding the 
results of its te lephone survey and by dis mantling 
the li s t of ca tegories ass.ignin g va lues to variolls 
deg rees of health benefit. I n the latest ranking 
scheme, conditi on/treatment pairs arc initiall y 
ranked based on the probability of preventing dea th. 
If two items tic, they are the n ranked based on the 
probability tha t the patient will return to "n asymp­
tomatic s tate. If there is stiJl a tic between two iteIns, 
the one that costs less receives the higher ranking. 

Finally, Oregon's revised proposa l offers coverage 
for a number of trea tments - intensive care for 
extremely low-birth weight babies, for example - that 
were not covered on the initia l Ils t. Thou gh SOll1e 
groups representing persons with disabilities were 
satisified with these changes, more than 70 ()dvocacy 
organizations jOined on March 18 in submitting an 
appeal to Mr. C linton , urg ing him to re jec t the 
Oregon proposal. Clearly, the danger of discrimina­
tion in a progran1 designed to allocate coverage for 
health services is one of the lessons that Oregon's 
experience, and the reaction to it, ha s made explicit. 

The Prospects for National Reform 
As Oregon's long s truggl e to win approval of its 

reform plan suggests, there are ethical and technical 
problems, as well a s political ones, with explici t 
refusa l to fund even ll1inilnally effective treatments 
as a means of controlling costs. Even the Oregon 
plan, as approved, fund s almost a ll effective services. 
The s tate expects to save only about 3 percent of its 
Medicaid costs over time. Il owever, it wi ll realize 
additional savings through the introduction of man­
aged carc and the new mandates requiring employ­
ers to provide hea lth coverage to their workers. As a 
res ult, although the Medicaid program will now 
increase the number of people it covers by 50 per­
cent, the reform p lan as <l w ho le is budget-neutral. 

If there is to be any limitation at the national level 
on th e use of health serv ices, it will probabl y be 
accompli shed at firs t through methods less direct 
than denying coverage for pmticular services. One 
sllch method, common in oth er countries, is g lobal 
budgeting - a form of "supply-side" rationing which 
wou ld lhnit the avai lability of hea lth care resources, 
including expensive technologies. For example, doc­
tors and hospital s with fixed budgets could no longer 
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buy as much s tate-of-the-art diagnosti c equ iplnent 
(such as MlU rna chines) as they do now. A smaller 
supply, in turn, would limit utili za tion of such costly 
services. Another method is to re ly on man.?lged care 
to reduce the p rovision of inappropriate and harrnful 
treatment, which by some es timates accoun ts fo r 
one-quarter to one-third of all care. Outcomes data 
and resulting clinicaJ guidelines are like ly to be used 
in this way before they are lIsed to make coverage 
decisions on (l national bas is. 

Since Oregon submitted its origina l proposal in 
1989, this country has come a long way towards rec­
ogni zing the inequities in the health G'lre system and 
the need to limit he<llth care spending. Wh<ltever its 
s hortcomin gs, the Orego n p lan is th e firs t to go 
beyond rhetoric to define a basic benefits package. 
Although a national health care reforn1 p lan enacted 
in the next year or two is unlikely to imit.?lte Oregon's 
.?lpproach, denial of coverage for some benefici<ll ser­
vices is inevitable in the long run. New technology 
and an aging population ensure that less controver­
s ial cost-containn1ent measures w ill only temporaril y 
s low the rise in health care spending. Sooner or 
later , Am ericans will have to decide just w hat they 
view as basic hea I th care. 

- Jane Forman 

Jane Fornum is a doctoral candidatc in health policy at the Johns 
Hopkins School of HygiC'llc and Public Health . Sources: per­
sonill communication w ith Professo r Ruth Faden, Johns 
Hopkins School of Hyg iene and Public Health; telephone inter­
view with Lyn n Read, direc tor of the Oregon's Prioritized 
Hcalth Care System, MiHch 24, '1993; The M'w York TiIlIt'S, 

March '18, 20, ,\I1d 28, ·1993; The Wasllillstoll Pos/, Mi'lrch 20. 1993; 
Bill Clinton, (Jllllillg Peoplt' First (1992); the Kaiser Commission 
on the Future of Medicaid, Medicaid til 111l' Crossroads (992); John 
A. Kilzhabcr, "Ra tioning Health Cll'e: The Oregon Model," Tilt' 

CCll ter I<l'pol'f: Till' CCllfer for Pu/l/ie Policy nlld COllh' lIIpornr.1l 
Isslles, vol. 2, no. '1 (Winte r/Spring 1990); John 1\. Kitzhaber, 
speech to the Estes Park Institute, Monterey, Cel., October 25, 
1992; Sara Rosen b<lu1l1, " Poor Women, Poor Ch ildren, Poor 
Policy: The Oregoll Medicaid Experiment," and Joseph M. 
Wiener, "Rationing in America: Overt <lnd Covert," in Ratiollillg 
America's I fL'allll Car!': Thl' Orl'goll Piau alld Beyolld (Brookings 
In s titution, '1992); David C. J-ia d 01'11, "The Problem of 
Discrimineltioll in Heillth Care Priority Setting," lAMA, vol. 268. 
no. '11 (1992); Dilvid C. Hallam, "Sett ing 1-lcCllth C(lfC Priorities 
in Oregon: Cost-effectiveness Meets the Rule of Rescue," lAMA 
(May I, 199·]); Ca liforni(l Public Employees Retiremen t System, 
"Designing a Fair elnd Reasona bl e Basic Uenefit Plan Using 
Clinical Guidelines" 0992}; Louis Su llivan, le iter to Oregon 
Governor Barbara Robcrts, accompanying "Analysis Under the 
Ame ricans With Disabilities Ac t of the Oregon Reform 
Dcmonsh'cltion" (August 3, 1992); Paul 1'. Menzel, "Oregon 's 
Deni<ll: Disabi lities (Iud Quality of Life," Hastillg:; Cellta l~qlOrt. 
vol. 22, no. 6 (1992). 
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The Rights of the Living Generation: 
Jefferson and the Public Debt 

I set out on this ground, which I suppose to be self evident, 
"tlrat tllf eartiJ he/ollgs ill l/SJI[rllc/" to t/,e Ijv;l1g": that the dead have 
neither powers nor rights over it. ... Then no man can, lly I1l1fllral 

righi, oblige the lands he occupied, or the persons who succeed 
him in that occupation, to the payment of debts contracted by him. 
For if he could, he might, during his own life, ent up the usufruct 
of the lands for several generations to come, and then the lands 
would belong to the dead , <lnd not to the living, which would be 
the reverse of our principle. 

What is true of every member of the society individu<llly, is true 
of them all collectively, since the rights of the whole can be no 
more thilll the sum of the rights of thc individu<lls .... Then no gen­
eration Cil n contrilct debts greater than tn<ly be paid during the 
course of its own existence .. 

On similar grounds it may be proved that no society can make a 
perpetual constitution, or even a perpetual law. The earth belongs 
always to the living generation. They m<ly m<lnage it then, ilnd 
wha t proceeds from it, <lS they please, during their usufruct. They 
are m£1sters too of their own persons, and consequently m£1y gov­
ern them £1S they please. 

Thomas Jefferson to J<lllleS M<ldison 
Paris, September 6, 1789 

.. in trust. "Usufructus," wrote the 18th-century schol<lr Sir Robert 
Ch(llllbers in his Oxford lectures on Roman (lnd English lilw, "is <l 

right to make all the use and profit of (l thing that can be m<lde 
without injuring the substance of the thing itself." 

!efferSOn's letter of September 6, 1789, to James 
Madison, setUng out the principle that "the earth 

elongs in usufruct to the living," is a key text in the 
Jefferson canon. He was writing home frorn Paris, at 
an early s~age in the French Revolution; a few weeks 
before, th~ French nobility had renounced its feudal 
privileges, and Jefferson now set about providing 
Madison with a catalogue of the difficult tasks facing 
the National Assembly, from revising the laws of 
inheritance to deciding whether the French nation 
was obliged to payoff the debts of the crown. This 
was also the year the new American Constitution 

went into effect - a constitution which, in light of 
Jefferson's principle, ought to have been made bind­
ing only for a length of a generation. For if one 
accepts the idea that all powers and rights belong to 
the li ving, it follows that "no society can make a per­
petual constitution, or even a perpetual law." 

The letter to Mad ison argues that each generation 
must leave its successors freedom - frcedOlTI from 
debt and freedom to make their own political choic­
es. At the same tin1e, by making his principle univer­
sal, Jefferson also places a significant limitation on 
both the present and the future, since the freedom 
each generation enjoys is circulTIscribed by the duty 
to respect the rights of its successors. 

"The Right of Successive Generations" 
The immediate context for Jefferson's though ts on 

debt was an ongoing conversation, begun late in 
1788, with a number of his Parisian friends. That dis­
cussion grew out of the cri sis provoked by Louis 
XVI's decision to su mmon the Estates General, after 
all other possibilities of restoring the monarchy'S 
finances had apparently failed. For Jefferson and his 
French friends ~ above all, Lafayette ~ there was 
suddenly and une xpec tedl y an opportunity to 
remake the French state, to "regenerate" it, in the 
patriotic language of the day, and place it on a consti­
tutional basis. "Every body here," Jefferson reported 
early in "1789, "is trying their hand s at forming decla­
rations of rights." 

By mid- 1789, Jefferson and Lafayette had arrived 
at the idea of a right in each generation to revise the 
constitution at fixed iJ1terva is - "Ie droit des genera­
tions qui se succedent," they ca lled it, in a version 
worked out in la te June and early July. Lafayette 
introduced this version to the National Assembly on 
July J 1, only three days before events in the streets of 
Paris overtook the theorizing at Versailles. But 
when, on August 26, the Assembly adopted a final 
version of the Declaration des (.traits de f'hol/ll/"le et dll 
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citoyen, it was silent on the right of each generation to 
revise the constitution. For Jefferson and his friends, 
this must have been a sharp disappointment, though 
Jefferson did not say so, Jilniting his com ments on the 
subject to the remark that "Their declaration of rights 
is fini shed." 

But if the declaration was finished, Jefferson was 
not. The "droit des generations qui se s llccedent" 
was obviously much on his Inind that summer, and 
by September he was pondering the wider implica ­
tions of the generational principle. 

The themes of debt and the rights of the living gen­
eration were clearly tied to jefferson's vis ion o f an 
Ameri ca n society permanently libera ted from the 
"contagious and ruinous errors" of the Old World. 
And, from a more strictly biographical point of v iew, 
the two themes were also tied to his own increasi ngly 
problematic financial situation. Jefferson belonged to 
an elite class of Virginia planters whose dependence 
on British merchants and British credit had helped to 
fu el pre-Revolutionary tension in the Old Dominion, 
and debt remained a powerful issue for Virginians 
like Je ffe rso n even after independ e nce. In th e 
autumn of 1789, Jefferson himself knew that unless 
he could reach agreement with his creditors, ruin 
was a rea l prospect, and he was preparing to take his 
long-d eferred leave and return to Virginia for six 
months or so in order to put his affairs in order. 

Jeffersonian Legacies 

Peter s. Oint[, editor 

A group of leading scholars, including Herbert 
Sloa n, Gordon S. Wood , Merrill D. Peterson, 
Joyce Appleby, and Jack P. Greene, among oth­
ers, re-eva luate the legacy of Thomas Jefferson 
for ollr time. 

Jeffersonian Legacies provides the next generation 
of students, scholars, and citizens a better under­
standing not only of Jefferson in his own world 
but also of his influence in the shaping of ours. 

512 pages 
$39.50 cloth, $18.95 paper 
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Replying in 1786 to questions posed by the French 
writer Jean Nicholas Demeunier, Jefferson described 
the debts that he a nd othe r Vi rgin ia ns owed to 
British creditors as "hereditary from father to son for 
rnany generations, so that the planters were a species 
of property annexed to certain merca ntile houses in 
London" (Of, he could have added, annexed to hous­
es in Bristol and Glasgow as well). [n suggesting that 
the debtor was the slave of his creditor, Jefferson was 
exposing the rawest o f raw nerves. To raise the 
prospect of slavery was a stand ard move in late-eigh­
teenth-century Anglo-Alnerican politica l rhetoric, 
and one w ith particular resonance in sla ve-holding 
Virginia. That s la ves had no independence went 
without say ing, and witho ut that ind ependence, 
without control over one's own resources, there was 
no material basis for republicanism as the founding 
generation und erstood it. Debt as a kind of slavery, 
debt as the practical negation of liberty - Jefferson 
could hard ly have been more explicit. 

The Eighteenth-Century Background 
Much of what Jefferson had to say about public 

d e bts derived from a full s to ck of late­
eighteenth-century ideas and attitudes, and his text 
is a compendium of the standard assumptions of his 
day, examined and unexamined alike, about politics 
and economics. His was the conventional wisdOlTI, 
cod ified in the works of Hume and Adam Smith and 
a hundred other commentators and capable of being 
summed up in the notion that a nation, like an indi­
vidual or a famil y, ca nno t spend more than it takes in 
without riskin g bankrup tcy a nd ruin . Jefferson 
accepted this prclnise withou t question; it conformed 
to the tea chings of history as he understood them, 
and it w as validated by hi s own experience as a 
Virginia planter. Debts were dangerous, and it was 
best to avoid them whenever possible; the thought 
that they could be mad e a lever of sound public poli­
cy was, as Jefferson might have put it, sheer heresy. 
Moreover, it was beyond dispu te for Jefferson and 
most of his contemporaries that public debts sooner 
or later turned into instruments of political corrup­
tion. As Jefferson was to insist aga in and again in the 
1790s, public debts created a da ngerous and separate 
interest in the legislature fundamentally a t odds with 
the good of society as a whole. 

Similarly, the idea that the earth belongs to the liv­
ing was not a t a ll ex traordi na ry in late 
eighteenth-centur y thought. When Jefferson 
observed in 1785 to the Rev. James Madison, presi­
dent of the College of William and Mary, that "The 
earth is given as a common stock for 111an to labour & 
live on," he simply echoed a theme that natural law 
writers had insisted on since at least the seventeenth 
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century. By jefferson's day, it was a cliche, but an 
important one nonetheless. God , after all, ha d given 
the earth to mankind, and if Jefferson's presentation 
relTta ined resolutely secular, the point was as well 
established among the religious as among those of a 
more philosophical bent. 

Even in the criticism of the dead hand of the past, 
Jefferson's arguments were by no means novel in 
1789. The late eighteenth century had to be remind­
ed - vehemently reminded - by Edmund Burke in 
1790 that the pas t, as well as the present and the 
future, had its rights, and with that com manding 
intervention the terms of debate would begin to shift 
deCiSively. But in September 1789, Jefferson could 
assume that wha t he had to say about the oppressive 
weight of the past was accepted by all thinking men. 
Turgors championing of the living generation in his 
essay on endowments for the El1cyclopedie set the 
tone for progressive opinion throughout Europe. 
And it was entirely in keeping with that opinion to 
say that a people ought to be free to make its own 
decisions about political arrangements, and that con­
stitutions, no longer regarded "with sa nctimonious 
reverence," should be frequently revised . 

Jefferson's Originality 
In all of these respects, then, Jefferson was doing 

little more than repea ting the standard arguments of 
late-eighteenth-century political thought. Yet in the 
end there is still something differen t about jefferson's 
principle, and it is not s impl y th at he g oes to 
extremes others might have avoided, though that is 
pa rt of it. The d ifference chi efl y lies, I think, in 
jefferson 's modification of the standa rd terms of ref­
erence: a modification that involves both his use of 
th e word "generation" in place of th e s tandard 
Anglo-American and French practice of referring to 
"the people/ Ie peuple," and his add ition of the quali­
fication "in usufruct" to the otherwise familiar notion 
that the earth belongs to the living. 

jefferson's adoption of "generation" as the favored 
term is an especially striking linguistic shift. Political 
discourse in the late-eighteen th-ce n tury United 
States made little if any use of the word ; it does not, 
fo r example, appea r in the pages of The Federalist. 
Instead, one norma ll y referred to " the people," and 
while that phrase certainly included the present gen­
eration, it was somewhat different in emphasis and 
sign ificance. To spea k of " the people" is to speak 
abstractly; as Edmund S. Morgan has reminded us, 
" the people" is perhaps the ultimate ficti on . "The 
people" never dies; it has the same corporate irnnlor­
tality and collecti ve right of sovereignty that attached 
to the king's politica l body in earlier theory. 

A "generation," on the other hand, and certainly a 

"genera tion" as Jefferson defined it, is specific and 
identifiable. (Using demographic tables compiled by 
the French naturalist Buffon, Jefferson had arrived at 
the conclusion that a new genera tion comes of age 
and assumes power every nineteen years.) Unlike 
"the people," a generation has a limited duration, so 
that there will be a time after which it no longer has 
rights. That limitatio n is critical, for it a llo ws 
Jefferson to establish w ith precision who can exercise 

It sllOHId be possible, Jefferson said ill "is secolld 
illaugural address, "to meet within tile year all the 

expCHSCS of the yea!', Wit/lOut cllcroacltillg Oil the 
rigMs of flltHre gelleratiolls . .. " 

rights and when. With "the people," rights are, in 
effect, inchoate; with a "generation," we know exact­
ly what we are dealing with. 

The addition of the phrase "in usufruct" is another 
mea ns by which Jefferson brought grea ter precision 
to a familiar principle. Unlike "generation," which 
comes into the pictu re midway in the course of his 
d elibera tions preceding the letter to Madison, "in 
usufruct" is the product of the final stages in the for­
mulation of jefferson's doctrine. It expressly appears 
only in the letter to Madison, and not in any of the 
earlier documents. Yet it may be this late addi tion 
that most distinguishes Jefferson 's doctrin e from 
other versions in circulation. As Jefferson envisioned 
it in the letter to Mad ison, the estate any generation 
enjoys would be an estate for life only, an estate that 
must be passed on intact to the next in line of succes­
sion. Thus any generation would have only the limit­
ed interest and rights of a tenant for life. It could not 
commit waste or burden the estate with d ebts for the 
next tenant to pay; it could appropria te for itself only 
the current proceeds. 

Like a trusted family counselor, Jefferson accord­
ingly drew up a deed of settlement ensuring future 
generations the right to benefit from the common 
property, and the mea ns he employed to effect this -
a restriction, or entail, upon the use of that property­
is the one a good eig hteenth-century 
Anglo-American lawyer might have chosen . Bu t 
"entail" was not a word that Jefferson cou ld have 
used w ithout raising eyebro ws; as th e lea ding 
American law reformer of his day, he was filled with 
hostility for anything that sma cked of the "feudal 
system." Hence his need to find a more acceptable 
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way of putting the matter, and, in all probability, his 
resorting to "in usufruct," w ith its Roman, civil law 
overtones and its relative lack of connection to the 
comnlon law tradition. 

Even if Jefferson was only speaking metaphorically 
in 1789, his willingness to revive an outmoded legal 
doctrine he had consistently decried must strike us as 
paradoxica l. We might furth er no te th e cdmos t 
Burkean cast of jefferson's le tter. A year later, in 
1790, Burke, who saw society as a "partnership not 
only be tween those w ho are living, but between 
those who are living, those who are dead , and those 
who are to be born," would write passionately of the 
limits on the right of anyone generation to do as it 
wished, of its duty to preserve and pass on unim­
paired to the future the heritage entrusted by the past 
to the present. To be sure, any suggestion of similari­
ty would ha ve ou traged jefferson, but authors are 
not always the best readers of the texts they create. 

11 is apparent from the eagerness with which he 
writes to Madison, the almos t breathless quality of 
the ca talogues of past abuses and the visions of the 
future, that Jefferson knew he had done something 
important, important enough that he was willing to 
assign to himself something he rarely claimed - pri­
ority. (As he notes in the le t te r, "Th e question 
Whether one generation has a right to bind another, 
seems never to have been started either on this or our 
s ide of the water. " ) The principle that the earth 
belongs in usufruct to the living generation of nine­
teen years' duration was, he felt, something new, and 
it confirms what his torians have long argued: the 
standard doctrines of the Enlightenment had a radi­
ca l potential that made them far more incendiary 
than some of their authors intended. Taking pride in 
his accomplishment a nd asserting the originality in 
his way of seeing things, j efferson was convinced 
that his principle would preserve and further the 
republican experiment. 

A Skeptical Reply 
We can appreciate what must have been jefferson's 

disa ppointment when Jam es Madison politely but 
firmly told him that it would not work. Madison's 
February 4, 1790, letter says vir tua lly everything that 
can be said about the problems the principle would 
cause if applied in the literal fash ion Jefferson pro­
posed. For unlike his older colleague, whose efforts 
at making constitutions had largely been in the reahn 
of theory, Madison knew a thing or two about the 
practica lities. 11 had been hard enough to ge t the 
new federal Constitution adopted, and the prospect 
of having to repeat the process every nineteen years 
ca n o nl y have fill ed Madiso n w ith a larm. For 
Madison, and others, the republic was still an I/exper-
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imcnt" and needed a chance to esta blish itself firmly 
- a chance the automatic expiration of the Constitu­
tion in 1807 would hardly suppl y. 

M.ore interesting in the reply is Madison's objection 
to the notion that one gene ration cannot impose 
obliga tions on the next. Madison suggests that there 

,effersoll's 1I0tiOll ofwllOt the state cOllld alld 
shollld do lIever wellt beyolld the idea of illvestillg 

ill capital improvemellts tI,atwollld be of 
gellllillely natiollal bellefit. 

are, in fact, some public underta kings - "improve­
ments" is his term ~ significant enough to justify a 
burden on "th e unborn ," a nd th e A merican 
Revolution is his case in poi nt. Would it be better to 
have foregone the armed struggle out of deference to 
the burden of debt on "posterity"? Madison cannot 
believe it; the addition to the estate was worth the 
cost, even if some of that cost was left to future gen­
era tions. 

But Madison's rejection was not the end of the mat­
ter, and Jefferson did not consign his principle to the 
realm of disca rded ideas. On the contrary, almost 
from the outset of his resumption of public life in 
America in the spring of J 790, the principle was rele­
vant to the cond itions Jefferson encountered. The 
man who had placed a nineteen- year limit on public 
debts and confidently predicted tha t America 's 
would easily be paid within that time was not pre­
pared to accept the gospel according to Alexand er 
Hamilton , least of all the notion that public debts 
cou ld be turned into public blessings. We might read 
jefferson 's political path in the 1790s as an extended 
d efense of the principle contained in hi s le tter to 
Madison, and the debt reduction poli cies his admin­
istrations fa vored as practical efforts to implement it. 
The Jefferson who in sisted in his second inaugural 
add ress of 1805 that even in times of war, it should 
be possible to "meet within the year all the expenses 
of the yea r, without encroaching on the rights of 
future generations, by burd ening th em w ith the 
debts of the pas t," had surely not given up on the 
insights of 1789. 

Yet to note that Jefferson continued to advoca te his 
principle in one way or another is not to suggest that 
it remained static. Jefferson was to live nea rly thir­
ty- seven years after writing the letter to Ma dison, 
nea rly the length of two of his generations, and over 
time we find him placing an ever greater emphasis 
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o n limiting and eliminating th e publiC debt, and 
ra ther less on the need for cons titutiona l change. 
That is to say, while Jefferson seems to have set aside 
hi s prin ci pl e in th e case of the United States 
Constitution (no doubt for reasons of prudence), he 
continued to envisio n a world free of the burdens 
and corrupti ons the na tional debt creates, a world 
that could give birth to a political culture very differ­
ent fro111 the one he knew and opera ted in . Wi thou t 
the abili ty to contract lengthy debts and wage costly 
wa rs at the expense of the future and to indulge in 
the o ther forms of waste that occupied so much of 
eighteenth-century Anglo-America's practical politi­
cal energies, there wou ld be litt le left to do except 
promote the good of the community. 

Jefferson in fact sketches something of this vision in 
his final messages to Congress, particu larly in con­
junction with his requ est for a constitutional alnend­
ment that would allow Congress to und ertake the 
sort of projects the nine teenth century ca lled "inter­
nal improvements." Ever the strict constructionist, 
je ffe rson had no wish to see Congress exceed its dele­
ga ted powers and insisted on the amendment as the 
necessary prerequisite to spending the sums liberat­
ed through debt reduction on road s and canals and 
other additions to the national in fras tructure. Wary 
of pork barrel poli tics, he wanted these projects fund­
ed out of current surpluses, and his notion of w hat 
the state cou ld and should do never went beyond the 
idea of investing in capital improvements that would 
be of genuinely na tional benefit. And a ll of it was 
predicated on freed om from debt, o n the practical 
application of the principle that the earth belongs in 
usufruct to the li ving. 

Jefferson's Relevance 
If the le tter to Madison has roots in jefferson's 

biography, as well as in a specific eighteenth-century 
setting, it may be worth asking, briefly, what it has to 
say in 1993. This is probably not the sort of thing his­
tori ans are eq uipped to do, but the p hilosophica l 
legacy represented by jefferson 's letter invites just 
such efforts. 

Whatever else his p rinciple may have meant to 
Jefferson, it was decided ly not an in voca tion of the 
" li ving constitutio n" -- a constitution continually 
reinterpreted to address current needs - though the 
New Deal tried hard to make it appear so. Jefferson 
did imagine that each generation should have its OWIl 

constitution, but that is a rather different matter. For 
Jefferson's constitutionalism was d ecided ly o f the 
stric t constructionist varie ty, and the notion that the 
text co uld be interpreted o ther than thro u gh the 
"original intent" he rejected out of hand . Convinced 
that all co ns tituti o ns become co rrupt over time, 
Jefferson understood that limiting their duration was 

the best way of correcting the abuses that invariably 
creep in, of curbing the inherent tendency of judges 
and legislators to usurp the power that belongs only 
to the sovereign people. 

If, on the other hand , jefferson 's hostility to public 
deb t s trikes a rea l chord in late-twentie th -century 
America - the 1992 presidential campaign provides 
ample evidence of how potent an issue debt CCll1 be ­
it is difficult to imag ine that we w ill be able to 
achieve his dream of abolishing the debt altogether. 
Ma dison was probably right to sugges t that some 
projects are worth the burden on future generations, 
a nd perhaps th e most we ca n expect is a g radual 
reduction in the debt's rate of growth, if and when 
the deficit is fin ally brought under control. Still , the 
argument that the debts this generation has incurred 
will remain to blight the prospects of those who come 
of age in the twenty- firs t century has a good dea l 
more relevance now than it Blight have had two or 
three decades ago, and jefferson's principle is likely 
to find a place in the emerging debates over genera­
tional accounting. 

Others, too, may discover new uses for jefferson 's 
principle. Environmenta lists, I suspec t, w ill find it 
attractive, and it is surprising that they seem not to 
have made much of it - they could do so with only 
minor violence to jefferson's intentions. Equally, the 
current republi can revi va l amon g co ns titutional 
lawyers and theorists should be fertile soil for this 
part of the jeffersonian legacy. Yet these days the 
notion of the people's reinventing itself every nine­
teen years is more likely to frighten than to invigo­
rate; if there is a hero for the republican rev ivalists, it 
is Madison, especiall y the Madison who entrenches 
the rights of minorities, not the Jefferson who argues 
for regular and repeated exercises in majoritarianism. 

Jefferson' s dream of being able to control the future 
by limiting th e ri ghts of the present has thu s far 
proven illusory. If we cannot share his confidence 
that his principle will set a ll to rights, we ca n a t least 
ad mire his capacity to entertain hopes for the future . 
That capacity is in short supply as the republic enters 
its third century, and perhaps in the end jefferson's 
legacy is simply to remind us, in a d isturbing way, of 
our own diminished expectations. 

- Herbert Sloan 

Herbert Sloan is ass is tant professor of hi story, Barnard 
College, Columbia Unive rsity, a nd the author of the forth­
coming book Prillcipit' (lml II/terl'st: Thomfls JcffasoH fll/d tlEe 
Problem o[ Debt (Oxford Univers ity Press). Th is nrticle is 
ad <l pted and condensed from his e~say in Jeffersollial/ Lt'gacies, 
edited by Peter S. Onuf (University Press of Virginiil, Spring 
1993). 
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