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Stigma without Impairment: 
Broadening the Scope of Disability 

Discrimination Law 

D uring oral argument in Murphy v. U.P.S., a case in 
which the Supreme Court was asked to decide 

whether the Americans with Disabilities Act covers 
individuals whose impairments are mitigated by cor-
rective devices or medication, Justice Antonin Scalia 
removed his glasses and waved them in the air. He 
was making the point that if mitigation were ignored, 
he, along with millions of other Americans, would be 
swept into the category of "disabled," swelling its 
ranks far beyond the 43 million recognized by 
Congress when it adopted the statute a decade ago. 

Some commentators fear that 
restricting the ADA to severe disabilihJ 

excludes many WilD are also subject 
to invidious discrimination. 

Scalia's gesture nicely evokes a broader dispute 
about the scope of the ADA: between those who see it 
as prot ectin g "a discrete and in sular minority ," com-
prising the relatively small proportion of the popula-
tion marked by their functional limitation s, material 
privation, and social exclusion, and those who see th e 
statute as applying to a broad and loosely bounded 
range of people stigmatized by physical and mental 
differences. The former believe that a narrow defini-
tion of disability is critical for preserving the moral 
urgency and popular support of the ADA; the latter 
fear that restri cti ng the ADA to severe disabilit y 
excludes many who are also subject to invidious 
discrimination. 

The narrower view of the ADA prevailed in Murphy 
and in a related case, Sutton v. United Airlines, where 
the Court held that "disabilit y" does not include 
impairments that are substantially limitin g only in the 
absence of corr ective devices or medication. For a 
majority of the Court, people who can achieve normal 
functioning simply by putting on glasses or taking a 
pill do not belong to the highly vulnerable and disad-
vantaged group the ADA was intended to protect. As 

24 

Justice Ruth Bader Ginsberg observed in her concur-
rence, upersons whose uncorrected eyesight is poor, or 
who rely on daily medication for their well-being, can 
be found in every social and economic class; they do 
not cluster among the politi call y powerless, nor do 
they coalesce as historical victims of discrimination." 

Justice Stevens, in dissent, did not .deny Ginsberg's 
claim that people with correctable impairments are 
generally less vulnerable and disadvantaged than 
those with severe disabilities. Nonetheless, he argued 
that this difference provides no reason to deny them 
protection from discrimination: 

When faced wit h classes of individuals or types of discrimina-
tion that fall outside the core prohibitions of antidi scrimina-
tion statutes, we have consistentl y constru ed those statutes to 
include comparable evil s beyond Congress' immediate con-
cern in passing the legislation. Congress, for instance, focused 
almost entirely on the problem of discrimination against 
African-Americans when it enacted T itl e VII of the Civi l 
Rights Act of 1964 . ... But that narrow focus could not possibly 
justify a constructi on of the statute that excluded Hi spanic-
Americans or Asian-Americans from its protections-or as we 
later decided . .. , Caucasians. 

It may, however, be more difficult in the case of dis-
ability than race to decide what classes of individuals 
face evils comparable to those addressed by the 
statute's "core prohibitions." Construing the 1964 Civil 
Rights Act to include Hispanic-A mericans, Asian-
Americans, or Caucasians appears (at least in retro-
spect) straightforward, because it is clear that people of 
any racial, ethnic, or national-ori gin group can be 
treated as moral inferior s by virtu e of their member-
ship in that group. In contrast, the justices in Sutton 
disagreed about whether discrimin ation against indi-
v iduals with Ininor and corr ectabl e impairm ents was 
an evil comparable to discrimination against individu-
als with more severe, less tr actabl e impairments. For 
the majority it was not, because the former, unlike the 
latter, are not a discrete and insular minority, left poor 
and powerless by a long history of exclusion and 
neglect. Because of this difference, the majority held an 
employer was "free to decide that physical characteris-
tics or medical conditions that do not rise to the level 
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of an impairm ent-such as one's height , build, or 
singing voice-are preferable to others, ju st as it is free 
to decide that some limiting, but not substantiall y limit-
ing impairments make individuals less than ideally 
suit ed for a job." The dissent, however, saw in such 
preferences precisely the kind of "stereotypic assump-
tions" about competence that confront people w ith 
more severe impairments and that the A DA was 
intended to overcome. 

Before Sutton and Murphy, several commentators had 
argued that the ADA should cover a variety of condi-
tions less limitin g than paradigm cases of disability. Not 
only should correctable impairments be included, but 
also impairments that are substantially limiting only in 

A revised statute should protect anyone 
with a disfavored physical or 

mental variation. 

a narrow range of activity, such as a specialized kind of 
work, or that are substantially limiting orily by virtue of 
the discriminatory response they elicit, such as the 
denial of a job or service. A nd at least one commentator 
took the argument a step further, proposing the outright 
elimination of the "substantial limitation" requirement. 
If, as Justice Stevens argued in his Sutton dissent, "the 
purpose of the ADA is to dismantle ... barriers based on 
society's accumulated myths and fears," it should pro-
tect all people with impairments, since those myths and 
fears are not confined to impairments that are, or are 
perceived to be, substantially limiting. 

Af ter Sutton and Murphy, these arguments for enlarg-
ing the scope of the ADA can no longer be made within 
the confines of the existing statute. Whether or not they 
were correct as statutory interpretation, I believe they 
are correct in articulating what the central purpose of 
the ADA should be: to challenge discrimination based 
on physical or mental difference, not to protect a vul-
nerable class of people bearing the most salient or sub-
stantial differences. 

By the same token, however, I believe that these argu-
ments require a more extensive revision of the ADA 
than their proponents acknowledge. The reasons for 
extending the protection of the ADA to persons whose 
impairments are not "substantially limitin g" also justify 
extending these protections to persons w ith atypical 
phYSical or mental conditions that are not (or are not 
regarded as) impairments at all. A revised statute, I 
shall argue, should protect anyone with a disfavored 
physical or mental variation: It should apply to those 
who are overweight but not morbidly obese, short but 
not achondorplasic, unattractive but not disfi gured, 
and "dull-witted" but not mentally retarded. 

The expansion of the ADA to include all disfavored, 
physical and m ental variations would treat people 
with index impairm ents and substantial limitations not 
as a discrete and insular minority, but as some of the 
most salient and aggrieved victims of prejudice and 
stereotyping that adversely affect most Americans at 
some point in their li ves. In extending protection to 
people with minor impainnents and "norma l" defi-
ciencies, th e statute would not a SSUlne that the di s-
crimination they face is as severe as that faced by 
people with substantially limitin g impairments, but 
merely that it is a "comparable evil." Perhaps the class 
protected by this extended statute should no longer be 
referr ed to as II A lneri cans with Disabilities/' reserv ing 
the term "disabilit y" for those who have, or are 
regarded as hav ing, functionall y signifi cant impair-
ments. On the other hand, retaining the name would 
be a useful reminder that people w ith normal struc-
tural and functional imperfections can be "disabled" 
by aversion, contempt, and stereotyping. 1 am less con-
cerned with the statute's name than with its scope. 

This further extension of the ADA would doubtless 
be opposed by many who favor the liberal interpreta-
tion or outright elimination of the "substantial1imita -
tion" requirement. Justice Stevens hinl self , in arguing 
for the inclusion of miti gated irnpainnent s, made it 
clear that he did not "mean to suggest, of course, that 
the ADA should be read to prohibit discrimination on 
the basis of, say, blue eyes, deformed fin gernails, or 
heights of less than six feet. Those conditions, to the 
extent that they are even 'impairments,' do not sub-
stantially limit individuals ... and thus are different in 
kind from the [substantial but mitigated] impairment 
in the case before us ." My fir st task, then, is to show 
that a var iety of minor imperf ections, from short 
stature to slight deformities, are not necessarily "differ-
ent in kind" from substantially limitin g impairments, 
and that the discrimination faced by people with these 
conditions is suffi ciently similar to that faced by people 
with major impairments and substantial limitations to 
be covered by the same statute. 

The Experience of Stigma 
The shnilarit y between discrimination for minor 

imperfections and major impairm ents seems fairl y 
obvious in the case of smne deficiencies, lik e obesity 
and extr eme homelin ess. Consider the case of 
Deborah Birdwell, as described by Ruth Calk er, an 
opponent of narrow eli gibility requirements in antidis-
crimination law. 

Birdwell is obese and had wanted to see a movie with her 
niece. Knowing that she could not fi t into a movie theater 
seat, she called ahead to ask if she could br ing her own chaiI 
and use it in the wheelchair section. She was told that she 
could. But when she went to the theater with her chair, she 
was rudely informed that she would not be able to use it. 
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Clearl y, Birdwell was discriminated against on the 
basis of a disfavored physical diff erence; it is unlikely 
that someone who needed extra space because he was 
seven feet tall would have met w ith such a rude 
response. Fat people, unlike tall people <at least tall 
men), are stigmatized. And thi s is tru e whether or not 
they are impaired, or substantiall y impaired, under the 
definitions laid down in the ADA. Indeed, discrimina-
tion against fat people often involves an implicit con-
trast between their conditions and " true disabilities." 
Fat people do not receive the accommodation accorded 
to wheelchair users because th eir in convenience is 
seen as tran sient and voluntary, resultin g from their 
<presumed) gluttony and self-indul gence. The myths 
and stereotypes they face are arguably no less invidi -
ous than those faced by people in wheelchairs. The 
challenge for disability discrimination law is to recog-
ni ze how far beyond the impairment category such 
stigmatization extends. 

Erving Goffman, who introduced the term "stigma" 
into the discourse of modern social science, maintained 
that a person is stigmatized by "his possessing an 
attribute that makes him different from others ... and 
of a less desirable kind." This attribute can be a physical 
deformity, character fl aw, or membershi p in a particular 
racial, ethnic, national, or religious group. Although he 
recognized the pervasive effects of sti gma on routine 
social interacti on, Goffman declined to restrict the 
notion to " those who possess a fl aw that uneases almost 
all their social situations." Rather, he regarded stigmati-
zation as a threat to almost all people some of the time: 
"The most fortunate of normals is lik ely to have his half-
hidden failing, and for every hidden failing there is a 
social occasion for w hich it wi ll loom large . ... 
Therefore, the occaSionally precarious and constantly 
precarious form a Single continuum." For Goffman, this 
continuity refl ects the nature of the prevailin g norms: 

While some of these norms, such as sighted ness and litera cy, 
may be commonly sustained with complete adequacy by most 
persons in th e society, there are other norms, such as those 
associated with physic" l comeliness, which t<1ke the form of 
ideals and constit ute standards "ga inst which almost every-
one fall s short at some stage in his life. And even where 
widely attained norms are involved, their multiplici ty has the 
effect of disqualifying many persons. For example, in an 
important sense there is only one completely wlblushing male 
in America: a young, married, white, urban, nort hern, hetero-
sexual Protestant father of college education, fuUy employed, 
of good complexion, weight, and height, and a recent record 
in sports .... Any male w ho fail s to qualify in any of these 
ways is li kely to view himself-duri ng Illoments "t least-as 
unworthy, incomplete, and inferior. 

On thi s view, sti gma is no t the definin g characteri stic 
of a discrete and insular nlinority , but a universal con-
dition. The breadth and elastiCity of the process of 
stigmatizati on make it morally arb itr ary to Single out 
some physical and mental diff erences for legal 
protection . 
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Now, it may be that in emphasizing the "precari-
ousness" of the normal, Goffman understated the dis-
parity in social attitudes toward the normal deviant 
and the signifi cantly impaired. There may well be dif-
ferences, in kind as well as degree, in attitudes 
towards diff erent kinds of deviance-differences 
w hich, for some purposes, eclipse the underl y ing 
commonalities that Goffman found. Those deviating 
from an ideal "w hich almost everyone fa ll s short of at 
some stage in his lif e" may be sti gmatized far less 
severely or pervasively than those displaying a rare 
and conspicuous physical or mental abnormality. The 
stigma associated w ith strikin g cosmetic anomali es, 
seri ous limb deformities and neuromuscul ar di sor-
d ers, profound retardation, and the impairment of 
multiple senses may be distinct from, and worse than, 
any sti gma associated with physical and mental vari-
ations not regarded as impairments. 

Not all substantially limiting impairments, however, 
are severely stigmatized . The impairments covered by 
the ADA elicit a broad range of social responses, from 
the intense aversion and anxiety provoked by leprosy, 
epil epsy, AIDS, and schizophrenia to the constricting 
solicitude and overprotectiveness triggered by cardio-
vascular and lower-back problems. The ADA recog-
ni zes that even th e more "be ni gn" responses to 
impairment, involv ing the exaggeration of frailty and 
dysfunction, contribute to the exclusion and devalua-
tion of the people who have those impairments. At the 

Many physical and mental differences 
not classified as impairments 

elicit cOHtemptuoJls, dismissive, patronizing, 
or oversolicitoJls responses. 

same time, many phYSical and mental differences not 
classified as itnp airments elicit contemptuous, dismis-
sive, patronizing, or oversolicitou s responses that can 
be equall y handicapping. People wi th normal imper-
fections are often relegated to inferior roles and places, 
if not excluded outright, by false assumptions about 
their suitabili ty for various jobs or activiti es. A large 
body of research, for example, finds tha t people per-
ceived as unattr active are also regarded as less compe-
tent and intelli gent. 

There may, though, be a more general reservation 
about elilninatin g th e impairment requir ement in dis-
ability discrimination law. A lthough that requirement 
may exclude some highly stigmatized people and con-
ditions, it lays down a reasonably clear boundary for 
the protected class. If we cannot restri ct the class in 
that way, how can we restrict it a t all? How do we 
decide w hether a person falls sufficientl y below a 
standard "against which almost everyone falls short" 
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'{ou KNOW WHAT I THINK, 
ｃｾｕｃｋ＿＠ I THINK you 
GET BETTER 6RADES 

I'LL BET M,{ ｔ･ａｃｾｅｒ＠
WOULD ｾａＢｅ＠ GIVEN ME 
ALL "A'5" IF r LOOKED 

IF ,{OU'RE CUTE .. LIKE THI5 .. 

PEANUTS reprinted by permission of United Feature Syndicate, Inc. 

to be "truly stigmatized"? How unattractive must he 
be to be stigmatized as ugly, how overweight to be 
stigmatized as fat, how uncoordina ted or iII-
proportioned to be stigmatized as ungainly? It would 
be difficult to draw, let alone justif y, any line on the 
continuum from the occasionall y to the constantly 
precarious. But w ithout such a lin e, we are left w ith a 
statute protecting us all ｦｲｯｾ＠ unwarranted and exag-
gerated responses to our minor imperfections. The 
defender of an impairment requirement would argue 
that such a statute would indeed triviali ze disability 
discrimination, because discrimination on the basis of 
minor imperfections is far more benign than discrimi -
nation on the basis of impairments- it is simply not a 
comparable evil. 

I think this concern has some force, but much less 
than may initiaLly appear. There is no reason to assmne 
that the contempt and devaluation that most people 

One concern about extending tile ADA is tllat 
any sucl1 change would limit the resources 

available for those who most need 
the statute's protections. 

face at some point in their lives wil l be Significantly 
more benign than the contempt and devaluation that a 
few people face throughout their liv es. Our attitudes 
toward older people-consistently found to be among 
the most stigmatized individuals in our society-
should suggest that we are quite capable of despising 

what we are, or are likely to become. Leslie Fiedler has 
argued that the "cults of slimness and eternal youth" 
are profoundly demeaning and oppressive to the vast 
majority of Americans. Even if we are not quite as suf-
fused with self-loathing as Fiedler imagines, a prefer-
ence for the young and beautiful can be unfair and 
cruel, denying older and less attractive people mean-
ingful work and rewarding social experience. 
Moreover, a preference for the young and beautiful 
may reinforce, or evolve into, an aversion to the old 
and ugly. For these reasons, the law would not trivial-
ize its condenmation of discrimination against the con-
stantly precarious by banning discrimination against 
the occasionall y precarious as well. 

Distributive Implications 
A distinct concern about extending the ADA to peo-

ple without substantially limiting impairments is that 
any such change would have perverse distributive 
eff ects, limiting the resources available for those who 
most need the statute's protection. Shortly after the 
Sutton decision was handed down, a quadriplegic man 
wrote in a letter to the New York Times, "the effect of 
diluting the definition of disability by including nearly 
half of the population would ultimately have hurt 
those who need accommodation the most." For 
instance, the statutory exception holding that accom-
modation needn' t be provided if it imposes "undue 
hardship" may be more frequently avail able if the class 
of people who can claim accommodation is expanded. 
Because there are limit s on the costs an employer or 
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Disability, Diff erence, Discrimination: 
Perspectives on Justice 

in Bioethics and Public Poli cy 

Anita Sil vers, David Wasserman, and 
Man) B. Mahowald, 

with an aftenvord by Lawrence C. Becker 

How should our sOciety respond to individ uals with dis-
abiliti es? What does it mean to be disabled, and is a d is-
abled person necessaril y less independent and less 
competent than a person who is not disabled? Is a lif e 
with a d isabilit y any less worth li ving than a lif e without 
one? In this compelling book, three experts on disability 
issues, ethics, and the law address pressing issues in pub-
li c policy and bioethics, including the prospect of genetic 
discrimination, heroic treatment of seri oll sly impaired 
neonates, and how to assess the benefits and burdens of 
ending the segregati on of people with d isabiliti es. The 
authors bring leading theories of justice to bear on mat-
ters of concern to a wide variety of d iscipli nes dealing 
with disabili ty, including feminist, minori ty, and cultural 
shldies, and they do so in the context of the groundbreak-
ing Americans with Disabiliti es Act. Disnbility, Differellce, 
Discrimilla tioll wi ll be of great interest to the legal, philo-
sophica" and medical communities engaged in ongoing 
debates about disabilit y. 

Anita Sil vers is professor of phil osophy at San Francisco 
State University and the author of many publications on 
ethics and medical ethics, aesthetics, d isability studies, 
feminism, higher education, and public poli cy. David 
Wasserman is a research scholar a t the Institute for 
Philosophy and Public Policy, University of Maryland. 
He is a practi cing attorney who works on philosophical 
issues that ari se in public poUcy and law related to dis-
ability. Mary Mahowald is pro fessor at the Pritzker 
School of Medicine, University of Chicago. Her books 
include Womell (illd Chil drell ill Health Care. 

"The authors offer novel and enli ghtening perspecti ves on 
d isabili ty and justi ce. I learned a lot from their different 
ways of approaching this diffi cult tangle of issues. All 
three essays in this volume challenge commonly accepted 
patterns of thought and will repay careful study." 

- Richard Arneson, University of California, San Diego 

Poi/lt/Collnterpoint: 
Philosophers Debate COl/temporary 1sslles 

176 pages 
$54.00 (cloth) 
$18.95 (paper) 
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provider will be required to bear, it may be more 
appropriate to impose costs for the benefit o f those 
who, as a result of the social consequences of severe 
impairment, are among the worst-off members of 
society. 

To the extent that these concerns about scarce 
resources for accommodation are reali stic, however, 
they will be raised by any statute that, lik e the present 
ADA, covers indi viduals who vary widely in the 
severit y of their impairments and the magnitude of 

There are several reasons for doubting that 
expansion of tile ADA would significantly 

increase eit/,er ti,e frequency or 
ti,e cost of accommodation. 

their d isadvantage. If the burdens of accommodation 
accumulate, it is possible that employers and facilities 
will find themselves exempted under any such statute 
from accommodating more severely impaired individ-
uals because they have already accommodated less 
severely impaired ones. 

But in fact, there are several reasons fo r doubting 
that the proposed expansion of the ADA would signif-
icantly increase either the frequency or the cost of 
accommodation . First, the barriers faced by people 
w ith many normal deficiencies, such as unattractive-
ness and short stature, will be predominantly attitudi-
nal rather than structural. People with sli ghtly deviant 
shapes and sizes do face some structural inconve-
niences, e.g., in reaching switches and ordering 
clothes, but the more substantial barr iers they face 
arise without structural mediation, from the attitudes 
and assumptions of other people. Further, the site 
improvements that people with normal defi ciencies 
may require, such as lower electrical switches, will for 
the most part already have been mandated for people 
with substantiall y limitin g impairments. Finall y, any 
individual accommod ations that might be required, 
such as an adjustable chair or a more fl exible work 
schedule, would probably be less expensive on aver-
age than the indiv id ual accommodations required for 
people with index impairments. 

Still , the cost of accommodating an indiv idual wi ll 
no t always be proportionate to the magnitude of his 
p hysical or mental diff erences, and the accommoda-
ti on of people with normal d efici encies or minor 
impairments will sometimes limit the resources that 
are available for accommodating people w ith more 
severe impairments. It would be naive to expect tha t 
the extension of the ADA would have no adverse 
effects on some of those who now enjoy its protection. 

A legal ban on discrimination against all disfavored 
or stigmatized physical and mental diff erences may 
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also impose less tangible costs. These range from the 
admini strativ e burdens imposed on a judicial system 
required to fi eld a vast arra y of new complaints ari sing 
from a broad and vaguely formulated proscription, to 
the erosion of public support that may result from 
extending protection against disabilit y discrimination 
to people w ho are not in fact disabled. Criti cs who 
regard the United States as liti gation-crazed and 
rights-obsessed will raise the specter of short, fa t, and 
homely people clogging the courts with petty com-
plaints that reveal nothing more than the increasing 
incidence of the "d isability" of thin skin. More omi-
nously, they w ill see an oblique assault on the very 
idea of merit; on practices and institutions that cele-
brate beauty, strength, and intelligence. I shall address 
these complaints in turn, arguing that they are greatly 
exaggerated but not entirely baseless. The ultimate 
question is whether the risk of additional expense, liti-
gation, and public hostilit y is justifi ed by the moral 
and practical value of extending the statute's 
protections. 

Effects on Litigation 
However credible the threat of exploding litigation 

may be in general, that specter seems especially 
remote in thi s area. As Justice Stevens remarked in his 
Sutton dissent, "it is hard to beli eve that providing 
indi v iduals with one Inore antidiscrimination protec-
tion will make any more of them fil e baseless or vexa-
tious lawsuits." The awkwardness of ra ising claims of 

The revision of tile stahlte would reduce 
the incentive for the kind of fraud 

tllat lias preoccupied 
disabilihj policy makers. 

discrimination on the basis of obesity, very short 
stature, or extr eme unattractiveness would serve as a 
powerful deterrent to anyone lacking a strong griev-
ance, as would the formidable diffi culty of proving 
d iscrimination on the basis of less strikin g departures 
from aesthetic and other social ideals. Moreover, the 
removal of the substantial limitation requirement 
would eliminate one of the most liti gated issues under 
the present ADA. 

Research on ADA claims suggests that much current 
litigation is attributable to disputes about whether an 
impairment is substantially limitin g. Those disputes 
would arise less frequently under the revised statute, 
which would focus not on the severity of the condition 
but on the social response to it , e.g., did the reassign-
ment of a worker with a lower-back or heart problem 
reflect myths and fears about her frailty or weakness, 

or a prudent avoidance of risk? Of course, questions 
about the severity of such conditions would continue 
to arise in considering such issues as the reasonable-
ness of a proposed accommodation or the existence of 
a safety threat. However, it would no longer be neces-
sary to establish the severity of the condition as a pre-
requisite for claiming accommodation. 

The revision of the statute would also reduce the 
incentive for the kind of fraud that has preoccupied 
disability policy makers. The pressure to obtain false 
medical evidence ari ses from the need to establi sh 
impairment and substantia l limitation, a need that the 
proposed revision largely eliminates. The corrupting 
pressure to "diagnose disabilit y down" would be 
reli eved by a statute that demanded no medical evi-
dence of impairm ent or substantial limitation. It is pos-
sible, of course, to imagine litigants fattening up to 
claim weight discrimination, or putting on unflattering 
makeup and clothes to claim unattra cti veness discrim-
ination, but such stratagems would hardly be more 
deceptive than much routine trial preparation. And 
they would be of no avail in satisfying the most diffi-
cult element of proof for all such claims: not that of 
establi shing a disfavored difference, but of establishing 
that di scrimination occurred on the bas is of that 
difference. 

Admittedly, liti gation would arise over the scope of 
the expanded statute, about whether a particular type 
of physical or mental difference is actu all y subject to 
social prejudice or stigma, and about whether it should 
be covered by the statute if it is not. For example, while 
left-handed people may once have been subject to a 
variety of myths, fears, and stereotypes, they do not 
appear to face them in turn-of-millennium America. It 
is doubtful that any current or residual stereotyping or 
animus explains the absence of left-handed mail-
sorting devices or "c rossover" trainin g con1plained of 
by Daniel de la Torres, a discharged mail sorter whose 
claim of disability discrimination was dismissed for 
want of an impairment. The court may have reached 
the ri ght result in that case, not because left-
handedness is not an impairment , but because it is not 
stigmatized. Then again, the lack of accommodation 
for left-handed people might well create a risk of 
sti gmati zation , by maki ng them appear incompetent 
as they struggle in a world of right-handed equipment. 

It may seem that my proposal would compel courts 
to make awkward threshold judgments about such 
matters as phys ical appearance-deciding, for 
instance, whether a plaintiff was suffici entl y unattrac-
tive to have experienced appearance di scrimination. 
But because a revised statute would not limit itself to 
differences that fell below some vaguely defined social 
benchmark for an "acceptable" appearance or 
physique, this issue would not arise. To be discrimi-
nated against on the basis of physical appearance, a 
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person need not be unattracti ve, jus t insufficiently 
attractive to satisfy the job-irrelevant preferences of an 
employer. If an employee of average appearance could 
actually show that he was denied a promotion because 
he did not meet his employer 'S high aestheti c stan-
dards, he would have a discrimination complaint 
under the revised statute. The claim that " I would 
have been promoted if I were better-looking" would 
state a cause of acti on, because an employer who 
places an unwarranted premium on beauty devalues 
the plain-looking as well as the homely. 

Although this expansive v iew would, in theory, 
open the courthouse door to virtuall y anyone with an 
adverse employment outcome and a physical or men-
tal imperfection, T do not think a fl ood of "baseless and 
vexatious lawsuits" would result. Admittedly, it would 
be less awkward to ra ise a claim o f discrimination on 
the basis of a minor than a major departure from an 
aesthetic or other social ideal. But it would be that 
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much harder to prove such a daim- a plaintiff would 
be likely to prevail only against an employer who was 
remarkably indiscreet or emphatic about his illicit pref-
erences. The great majority of counterfactuals of the 
sort " j would have been promoted if j were better-
looking" will be unprovable even if true, and the obvi-
ous difficult y of proving them should keep the 
fl oodgates closed against all but the most serious 
grievances. 

It may seem a dubious recommendation for the pro-
posed extension of the ADA that it would be virtually 
unusable by those it was intended to protect. But this 
overlooks the fact that a few cases can have a major 
impact on socia l practice. A judicial decision that 
Deborah Birdwell had a right to reasonable accommo-
dation would have both symboli c and practical value, 
condemning the indigniti es vi sited on people with 
ordinary physical differences (as well as making life 
easier for overweight moviegoers). A single adminis-
trative ruling that a law or advertising firm could not 
defer to its clients' preferences for good looks in hiring 
its professional staff would increase employment 
opportunities for homely and plain-looking profes-
sionals, although it would hardly elimina te all the 
advantages of physical attracti veness. As many com-
mentators have noted, the law casts a broad shadow, 
and the benefits to people with ordinary imperfections 
would be more lik ely to arise from preemptive mea-
sures than from specifi c judicial or administrative 
orders. 

A Quixotic Statute? 
Nevertheless, the very diffi culty of proving specific 

instances of a kind of discrimination we beli eve to be 
ubiquitous may suggest that there is something 
quixotic about the revised statute. Precisely because 
phYSical appearance has such a pervasive impact on 
social judgment, and because norms of beauty are so 
deeply enmeshed in social practice, it might be argued 
that a law against discriminati on on the basis of physi-
cal appearance would either be wildl y impracti cal or 
unreasonably demanding. We are willin g to accept the 
sometimes awkward formaliti es imposed on job 
searches by affirmative action guidelines as an accept-
able price to pay for purging the great evils of race and 
sex discrimination. Similarly, we may accept the relent-
less institutional self- scrutiny and small monetary 
expense involved in making jobs and activi ties nlore 
broadly accessible, to end the wholesale exclusion and 
isolation of people who are blind, deaf, or paraplegic. 
But the effort to purge ourselv es of "lookism" may 
seem to require greater sacrifi ce and contorti on for a 
less urgent objective. As Robert Post argues, it raises 
the specter of denatured transactions between disem-
bodied individuals. Di sability discrimination law 
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would indeed demand too much of us if it sought to 
eliminate, rather than control, the impact of physical 
appearance. 

But disability discrimination law has always had 
nlore modest anlbitions-it is more pragmatic than the 
"dominant conception" of di scrimination law 
described by Post. As l1lany commentators have noted , 
the ADA does not demand "blindness" about physical 
and 111ental impairments; not only does it recognize 
tha t impairments are sometimes relevant to eli gibility 
or qualification, but it also requires a reasonable 

The law would seek to limit the sway of 
powerful aesthetic preferences, but not 

aspire to eliminate them entirely. 

attempt to accOlnmodate relevant impairments. This 
pragmatism can be preserved in the extension of dis-
ability law to normal imperfections. For example, the 
law (or its accompanying regulations) might require 
that face-to-face interviews be deferred until the final 
stage of the hiring process. At the same time, it might 
decline to bar face-to-face interviews altogether, recog-
nizing that it would be unduly burdensome to forgo 
the information such interviews could yield. In a prag-
matic spirit, then, the law would seek to limit the sway 
of powerful aesthetic preferences, but not aspire to 
elinunate them entirely. 

I am optimistic that w e can refonn social practices to 
reduce the importance of physical and mental differ-
ences, as we have reduced the ilnportance of race and 
gender. Over the past three decades, w e have learned 
that much of what w e value in our public as well as 
private li ves, such as hU1110r, spontaneity, and gentilit y, 
can survive within the strictures of antidiscrimination 
law. I believe that, with experience and goodwill , we 
can endow the now alien , and alienating, procedures 
for limiting the sway of aesthetic preferences with a 
patina of familiarity and grace. 

The core virtue of a broadly inclusive statute, 
focused on sti gma rather than impainnent, is that it 
w ould not rely on biomedical classifi cation to deter-
Inine who should be protected frOIn discrimination. It 
w ould challenge, rather than reinforce, the sharp 
dichotomy between the disabled and able-bodied. If 

we are all susceptible to ilnpainnent and limitation, as 
proponents of a universal model of disability have long 
insisted, w e are all vulnerable to stigmatization. The 
Americans with Disabilities Act should be for "us," not 
for " them." It should command broad popular support 
not only because it seeks to protect some of the least 
advantaged and most sti gmatized m elnbers of soci-
e ty-its capacity to do so will not, I have arg ued , be 
signifi cantly diminished by its extension- but because 
it seeks to protect all of LI S from disabling attitudes and 
social practices. 

-David Wasserman 
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