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ination, and provided a limited justification for racial 
preferences in hiring and admissions. 

Willi am A. Galston, in his "status report" on affirm a-
tive action, looks at how the resulting poliCies have 
affected a range of institutions, from the milit ary to 
public universities. He also analyzes the judicial and 
political constraints that have recently been placed on 
preferential programs, and suggests alternative strate-
gies for promoting equal opportunity as certain forms 
of affirmativ e action are dismantled. 

Opponents of affirmative action have long argued 
that color-conscious selection procedures can only 
undermine meritocratic standards. In their essay for 
this issue, Judith Li chtenberg and David Luban con-
sider the role that merit plays in modern economic lif e, 
and the role that it ought to play. Without accepting 
the view that judgments of merit are merely subjective, 
they identify imperfections in the usual processes by 
which institutions define and detect it. They explore 
the fate of the merit principle in a "winner-take-all " 
society. And they argue that a just society, in its alloca-
tion of posts and rewards, would make considered 
trade-offs between merit and other important values. 

In recent years, many employers and univerSity offi-
cials have placed the idea of diversity, rather than the 
moral imperative of antidiscrimination, at the center of 
th eir arguments for affirmative action. For some, 
achieving greater diversity is a way of enabling organi-
zations such as police departments, colleges, and cor-
porations to perform their missions better. For others, 
diversity is a good to be promoted in the service of 

ideals such as community solid arity and integration. 
In his second essay, Robert Fullinwider examines a 
standard argument for diversity in higher education, 
and assesses its adequacy as a justification for affirma-
tion action in admissions and faculty recruitment. 
David Wasserman, in his essay on diversity and 
stereotyping, addresses some of the more stringent 
objections to the pursuit of institutional diversity. 
Finally, Owen M. Fiss argues that the only sustainable 
basis for affirmative action is a commitment to dis-
mantling the "caste structure" of American society; the 
diversity rationale, he writ es, seems "shallow" when 
compared with appeals to distributive justice. 

Some of the contributors to this special Report 
engage their coll eagues' arguments directly, while in 
other cases areas of agreement or di ssension are 
implicit. Against Owen Fiss's call for a "transcendent" 
commitment to social justice, one might set William 
Galston's relninder that some means to an acknowl-
edged good may be "effecti ve but nonetheless unac-
ceptable." Robert Fullinwider's analysis of discrimina-
tion as a "de-moralized concept" converges with 
Judith Lichtenberg and David Luban's account of insti-
tutional racism: "the view that discrimination does not 
always disappear when personal bias does." Like the 
two papers on diversity, the essaY on merit addresses 
important questions of stereotyping and group iden-
tity. By exploring basic issues of law, social policy, and 
institutional practice, this Report, we hope, will bring 
some clarity to what has often been a misguided and 
bitter debate. 

An Affirmative Action Status Report: 
Evidence and Options 

A n ideal introduction to the affirmative action 
debate would supply nothing less than a crash 

course in the history, law, sociology, economics, and 
poli tics of the issue. My ambitions in this essay are 
somewhat more modest. Without masquerading as an 
expert, I have tried to summarize the basic facts as I 
understand them, put forward some illustrative case 
studies, and identify contentious areas of principle and 
policy. I also offer an inventory of options that have 
emerged for changing affirmative action programs. 
My purpose is to stimulate producti ve discussion by 
sketching a map of the terrain, not to announce and 
defend a particular position. 
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Definitions 

"Af firmative action" means many different things. 
Among them: outreach to broaden the pool of eligible 
individuals to include more members of specifi c 
groups; targeted or compensatory training to upgrade 
the qualifications of individuals in these groups; goals 
and timetables to measure progress; preferences; set-
asides; and actual quotas. Aff irmati ve action programs 
have arisen as a result of executive orders, legislation, 
consent decrees stemming fr om governm ent investiga-
tions, court-ordered remedies, and voluntary action by 
corporations and other non-public institutions. 
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The distinction between government-mandated 
and voluntary programs is important: for the most 
part, court decisions restricting public programs on 
constitutional grounds do not directly affect volun-
tary programs in the private sector. Some scholars 

Evidence 011 the effects of 
affirmative action programs is 

frequently imperfect al1d ambiguous. 

argue that retrenchment in public programs could 
nonetheless lead to private-sector retreat. "Without 
government enforcement," writes sociologist Alan 
Wolfe, "some private companies may indeed drop 
their enthusiasm for diverSity and retreat to 'birds of 
a feather' hiring policies." On the other hand, Wolfe 
notes that support for affirmative action is unexpect-
edly strong among leading American corporations, 
and he expects them to go on practicing it for the 
same reasons they do now: "out of pragmatism, try-
ing to meet particular corporate objectives." 

Measuring Results 
Evidence on the effects of affirmative action efforts is 

frequently imperfect and ambiguous. For example, 
while programs addressing employment and govern-
ment contracting have had modestly positive effects in 
the aggregate, their role is frequently difficult to disen-
tangle from other antidiscrimination or opportunity-
creating efforts. The Clinton administration, in its 
review of governmental affirmative action policies, 
fowld that active federal enforcement during the 1970s 
"caused government contractors to increase moder-
ately their hiring of minority workers. According to 
one study, for example, the employment share of black 
nlales in contractor firms increased from 5.8 percent in 
1974 to 6.7 percent in 1980. In non-contractor firms, the 
black male share increased more modestly, from 5.3 
percent to 5.9 percent." 

A significant number of the 1.3 million black govern-
ment employees owe their jobs (or promotions to man-
agerial rank) to affirmative action. Corporate affirma-
tive programs (some voluntary, others reflecting 
consent decrees in response to government pressure) 
have opened up managerial ranks, though not yet the 
very top echelons, to minorities and women. 

Any assessment of the expansion of employment 
opportunities over the past three decades must take 
into account, in Jerome Karabel's words, "how exclu-
sionary many labor markets were in 1965 not only in 
hIgh-status professions such as law, medicine, and 
academe but also in strategic working-class domains 
such as construction unions and police and fire depart-

ments." Karabel notes that while increased minority 
representation in the professions is widely recognized, 
"the record in certain blue-collar jobs is just as impres-
sive. For example, between 1970 and 1990, the number 
of black electricians more than tripled (from 14,145 to 
43,276) and the number of black police officers 
increased almost as rapidly (from 23,796 to 63,855)." A 
significant portion of these gains is attributable to affir-
mative action plans applicable to unions and local 
governments. Aggregate gains in employment and 
promotion for women and minorities have continued 
during the past decade, considered by some to have 
been a period of diminished attention to equity. 

Effects on wages appear to have been modest. 
According to a benchmark report by James Smith and 
Finis Welch, "the racial wage gap narrowed as rapidly 
in the 20 years prior to 1960 (and before affirmative 

The past three decades have witnessed 
huge growth in the black middle class, 

along with a substantial decline in 
overall black poverh) rates. 

action) as during the 20 years afterward." The report 
argues that "slowly evolving historical forces," such as 
education and migration, "were the primary determi-
nants of the long-term black economic improvement. 
At best, affirmative action has marginally altered black 
wage gains about this long-term trend." 

Aggregate effects on higher education enrollments 
appear to have been larger. In 1955, only 4.9 percent 
of college students ages 18-24 were black. This figure 
rose to 6.5 percent during the next five years, but by 
1965 had slumped back to 4.9 percent. Only in the 
wake of affirmative action measures in the late 1960s 
and early 1970s did the percentage of black college 
students begin to climb steadily: to 7.8 percent in 
1970, 9.1 percent in 1980, and 11.3 percent in 1990. 
Educational gains for Hispanics have been less 
impressive. According to a recent report based on 
Census Bureau statistics, Hispanics holding bache-
lor's or advanced degrees rose from 5 percent of the 
Hispanic population in 1970 to 9 percent in 1994. 
(These figures exclude recent immigrants.) By con-
trast, blacks holding bachelor's or advanced degrees 
rose from 4.5 percent of the black population to 12.9 
percent during the same period. 

Overall, the past three decades have witnessed huge 
growth in the black middle class, educational attain-
ment, incomes of black married couples relative to 
white married couples, and suburbanization, along 
with a substantial decline in overall black poverty 
rates. These gains are attributable to a complex of 
causes: national economic growth, a decline in dis-
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criminatory attitudes and practices by whites, and pro-
grams-including affirmative action- targeted to 
African-Americ ans. While we can sometimes trace the 
quantitative impact of single causes within particular 
economic or educational organizati ons, it is far more 
difficult to ascertain the relative contribution of each 
factor to the aggregate gains of recent decades. 

In conjunction with other broad economic and social 
trends, these positive changes have led to what 
Seymour Martin Lipset has dlaracterized as "growing 
differentiation" within the black commun.ity. On one 
side, there is now a burgeoning black middle class; on 
the other, there are the ghetto poor, econom.ically and 

Broad economic and 
social trends have led to 
"growing differentiation" 

witl,in tl,e black comlllllnitr j. 

socially isolated from the rest of society. These poor 
people belong primarily to two groups: single mothers 
and their minor children, and young men who have 
dropped out of both high school and the labor force. 

As numerou s scholars have argued, affirmative 
action programs have not had sign.ifi cant positive con-
sequences for the bulk of the ghetto poor; nor are they 
likel y to. The reason is straightforward: these pro-
grams work most effectively when they remove barri-
ers to opportunity for those who possess the creden-
tials to succeed or who are strongly motivated to 
acquire them within established norms and 
institutions. 

Two Case Studies 

To understand how affirmative action works in prac-
tice (and some of the reactions, positive and negative, 
that it evokes), it may prove useful to look briefly at 
two important institutions that have undergone funda-
mental changes during the past generation. 

The U.S. Military. The armed forces were almost 
completely segregated until Presid ent Truman's 
famous 1948 order. While the number of uniformed 
minoritie s and women rose durin g the next quarter 
century, racial tensions intensified sharply during the 
Vietnam era. 

In response, the services implemented affirmative 
action plans in the 1970s. The President's review con-
firmed what many observers had concluded: these 
plans have succeeded in expanding representation of 
m.inorities and women, especially as officers, while 
improving race relations, promoting integration, and 
enhancing overall combat readiness. The noted mili -
tary sociologist Charles Moskos has characterized the 
Army as "the only institution in America in which 
whites are routinely bossed around by blacks." 
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How has the military achieved these results? Many 
analysts have elnphasized its special institutional char-
acteristics as a highly closed, controlled, h.ierarchical, 
disciplined system with the ability to establi sh, and 
attain compliance with, organization goals. In addi-
tion, some specifi c features of military affirmative 
action efforts have contributed to their success. 
• The pool of applicants accepted for military service is 

h.ighly selective. A very high-ranking military officer 
told me that "it's harder to get into the All-Volunteer 
Forces than into most colleges." Further contributing 
to quality is the fact that the military has become the 
career of choice for many African-Americans. 

• Military affirmative action plans do employ goals: 
promotion of minorities and women within the eligi-
ble pool is to occur in the same percentages as over-
all promotions from that pool. But in many cases the 
goals are not linked to timetables. In addition, the 
goals serve as presumptions, not mandates; promo-
tion boards that fail to meet them are deemed to 
have done their job correctly if they can demonstrate 
due diligence. 

• All candidates for promotion are placed in a com-
mon pool and are subject to the same standards. 
Race can serve as a factor, but only when other dif-
ferences are very small. As one officer put it, "Only 
fully qualified people are promoted, but not neces-
sarily the best qualified. But don' t forget, we are 
talking micro-millimeter differences in these cases." 

• The armed fo rces engage in constant training, 
induding compensatory training, before as well as 
after admission to the All-Volunteer Forces, to enable 
the highest possibl e percentage of individuals to 
meet high standards. While outreach efforts are not 
racially exclusive, some are "ra ce-conscious." New 
recruits who are diagnosed as having particular 
weak spots are given numerous opportunities to 
remedy them. 
The University of California System. At the time of the 

famous Free Speech Movement in the early 1960s, the 
University of California System was virtually all 
white; thls was particularly true of elit e institutions 
such as Berkeley and UCLA. As late as 1984, whites 
constituted 70 percent of all students in the System. 
Today, that figure is 49 percent. 

Since 1964, admission to the University of 
California has been governed by a legislatively 
crafted "Master Plan." To be eligible for admission 
through the regular process, students must be in the 
top one-eighth of their high school graduating 
classes, take chall enging courses, and do reasonably 
well on their SATs. From this pool, about half of each 
entering dass is selected strictly on the basis of an 
"academic eligibility score"-a weighted sum of 
grades and SATs. Roughly 45 percent are selected 
from the eligible pool on the basis of additional fac-
tors such as race and ethnicity. Five percent enter 
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through a "speCial admit" category outside the nor-
mal eligible pool. Eighteen percent of African-
American first-year students are in this last category; 
the other 82 percent are in one of the first two. 

There has been a vigorous empirical debate about 
the academic effects of these policies. On one side, 
Karen Paget emphasizes that most of the students 
admitted to Berkeley under the Master Plan continue 
to be drawn from the top 12.5 percent of high school 
graduates. This fact, she writes, contradicts "the com-
mon but erroneous assumption that minority students 
have been admitted from 'below the line' or outside 
the eligibility pool." On the other side, there is evi-
dence of substantial disparities in academic prepared-
ness among students from different racial and ethnic 
groups. For the entering class at Berkeley in 1994, the 
mean grade-point averages were 3.43 for blacks, 3.65 
for Hispanics, 3.86 for whites, and 3.95 for Asians. 
Among these same freshmen, the mean SAT scores 
were 994 for blacks, 1032 for Hispanics, 1256 for whites, 
and 1293 for Asians. (Let it be noted that the gap in 
average SAT scores for blacks and whites at Berkeley 
-262 points-is wider than the nationw ide gap 
between the two groups.) 

The picture becomes more complex when we look at 

There has been a vigorous debate 
about the academic effects of 

preferential admissions policies. 

admission and graduation rates for different categories 
of students. Let me turn again to statistics provided by 
Jerome Karabel, one of the authors and staunchest 
defenders of the Berkeley affirmative action program. 

Under the Berkeley plan, the odds of a black or 
Hispanic being admitted from the eligible pool are 
roughly three times as high as for whites or Asians, 
but their chances of graduating are about one-third 
lower. In 1988, for example, 75 percent of black appli-
cants, and 85 percent of Hispanic applicants, were 
admitted, as opposed to 28 percent of white applicants 
and 25 percent of Asians. After five years, graduation 
rates for this class were 37.5 percent for blacks, 43.5 
percent for Hispanics, 71.5 percent for whites, and 67.3 
percent for Asians. After six years, the graduation rates 
rose to 51 percent for blacks, 53 percent for Hispanics, 
77 percent for whites, and 75 percent for Asians. 

Critics of affi rmative action often assume a direct 
link between the statistical disparities among average 
CPAs and SATs and the lower graduation rates of 
black and Hispanic students. Abigail Thernstrom, 
speaking last fall at a conference at Yale University, 
cited "the racial gap in cognitive skills" as the cause of 

low minority retention rates, and argued that "we did 
these students no favor" by granting them preferences 
in the admissions process. In contrast, Paget cites stud-
ies showing that the reasons for lower graduation rates 
among minority students are "many and varied," 
including "personal or family financial problems." 
Karabel has documented black and Hispanic students' 
"comparative lack of financial resources" through 
detailed income comparisons; more recent studies, 
indicating striking differences in financial assets 
between whites and blacks, could be adduced as well. 
In Karabel's view, the fact that graduation rates for 
blacks and Hispanics "look significantly better after six 
rather than five years" lends support to economic fac-
tors as a "part" of the explanation. 

However the statistics are interpreted, they cannot 
answer the policy question of whether the lower grad-
uation rates for black and Hispanic students represent 
a reasonable trade-off against the gains in educational 
opportunity for large numbers of minority group 
members. Nor do the admissions figures answer the 
question of whether the costs imposed on non-
minorities by the Berkeley plan are diffuse enough (see 
the Wygant case below) to pass moral muster. Clearly, 
however, affirmative action in the University of 
California System has failed to pass political muster. 
On July 21, 1995, by a vote of 14 to 10, the University of 
California's Board of Regents rejected the use of race, 
sex, religion, color, or national origin as factors influ-
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encing admission. In place of these factors, the 
Regents were required to adopt supplemental criteria 
based on evidence of social disadvantage. 

Public Attitudes 
Popular support for the full range of current affir -

mative action programs has slipped significantly in 
recent years and is now very limited. For example, a 
July 1995 CNN /USA Today poll gave respondents 
three options on affirmative action: "basically fine the 
way it is"; "good in principle but needs to be 
reformed"; and "fundamentally flawed and needs to 
be eliminated." Sixty-one percent chose the reform 
option; 22 percent opted for elimination; only 8 per-
cent favored the status quo. 

Not surprisingly, there is a significant racial split , 
with only 11 percent of African-Americans in favor of 
outright aboliti on (versus 24 percent of whites). 
Nonetheless, only 15 percent of blacks support the sta-
tus quo, and 23 percent believe that on balance affir-
mative action has been bad for the country. Many 
other recent polls point in the same direction. 

Last November California voters approved 
Proposition 209, a measure outlawing racial prefer-
ences in the operation of public employment, educa-
tion, and contracting, by 55 to 45 percent. Sixty per-
cent of white voters-including 57 percent of white 
women-supported the Initiative, while 74 percent of 
blacks and 70 percent of Latinos opposed it. A Field 
Poll found that even among those who voted against 
Proposition 209, "50 percent said they believe affirma-
tive action should be relaxed or eliminated." At the 
same time, the poll found that 8 in 10 voters "recog-
nize discrimination is still common in society today." 

At least a dozen other states are considering mea-
sures similar to Proposition 209, either through legis-
lation or ballot initiatives. 

Points of Contention 
Mealls and Ends. Among the means typically 

employed in affirmative action programs, enhanced 
outreach and targeted training enjoy widespread sup-
port, while quotas and set-asides are widely regarded 
as unacceptable. The ongoing debate is about prefer-
ences, goals, and timetables. One portion of this 
debate is empirical: do certain policies in fact work 
effectively to fight discrimination and promote equal 
opportunity? Another portion is moral: regardless of 
their efficacy, are the policies in question acceptable as 
means to the end in view? 

Unless we are prepared to endorse the proposition 
that means are fully justified by ends, we must be pre-
pared for the possibility that some means are effective 
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Beyond the Current System: 
Policy Proposals 
• Alter current federal programs to conform with 

Adm·and, Podberesky, and Hopwood. This would 
require the elimination of quotas, set-asides, racially 
exclusive programs, and programs with pure 
diversity rationa les. A range of preference programs 
(the limits of which are hard to establish a priori) 
would probably survive this test. 

• Apply the "Wygant test" across the board, by 
screening out programs w here the burdens of racial 
and etlmic classifications are excesSively focused on 
specific non-beneficiaries. This would mean, at a 
minimum, prohibiting race-conscious firings or 
reductions-in-force. 

• Restrict affirmative action programs to "opportunity -
enhancing assistance." Under this option, efforts 
such as race-conscious outreach and recruiting, 
compensatory education and training before and 
after recruitment, technical assistance, and 
mentoring would continue, while racial and ethnic 
preferences would be discontinued along with 
quotas and set-asides. 

• Use class as either a substitute for, or supplement to, 
race and ethnicity. There is a spirited debate about 
the teclmical feasibility and social advantages of this 
course. But the intuition at its core-that class 
disadvantage restricts the ability of many young 
people to attain equal formal credentials and 
qualifications for employment and higher education 
-deserves careful consid eration. 

• Return to the original understanding of affirmative 
action as transitional rather than permanent. One 
version of this option would be to establish fi xed 
phase-out or termination dates for affirmative action 
programs. Another version would establish time 
limits and mandatory public review prior to possible 
reauthorization of these programs. 

• Distinguish between social goods that are more like 
opportunities (e.g., higher education) and those that 
are more like results (e.g., government contracts). 
Under this approach, the more controversial 
affirmative action tools such as preferences would be 
reserved for opportunity-goods. 
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• Reexamine and revise standards of merit. Social 
goods such as higher education and entry-level jobs 
are not primarily rewards for past achievement. In 
these areas, standards of merit should be defined 
relative to the capacity for high-quality future 
performance. It is not necessarily "preferential" 
treatment for universities to be open to the 
possibility that a young person from public 
housing with SATs of 1000 may have demonstrated 
as much potential for success as has a suburbanite 
with a score of 1300. 

• Use the successful experience of the U.s. military as 
a structural model. One possibility would be to 
create the equivalent of the military experience for 
large numbers of young people through a broad-
based national service program. (Before their 
departure from Congress, Senator Sam Nunn and 
Representative Dave McCurdy suggested that 
various economic and educational opportunities 
could be tied to this service-a civilian equivalent 
of the GI Bill.) 

We might also ask: How would institutions such 
as UC Berkeley have to alter or augment their 
affirmative action programs to conform more 
closely to the military model? A first step would be 
to offer pre-acceptance preparatory academies for 
ambitious young people who emerge from high 
schools without adequate credentials for eligibility. 
Second, race and ethnicity co1,1ld serve as factors in 
admission, but only within an otherwise narrow 
range of differences among candidates. (Recall that 
in the military, everyone who receives a promotion 
is not just qualified, but fully qualified.) Third, there 
would be early diagnostic testing and careful 
monitoring of all students for early warning signs of 
failure. Voluntary and (when necessary) mandatory 
compensatory programs would be offered to 
maximize every student's chances of success, 
strictly defined as competent performance and 
timely graduation. 

• Get far more serious about nondiscrimination. A 
recent report indicates that the number of job 
discrimination cases and complaints has soared in 
the 1990s. Agencies with enforcement 
responsibilities have been unable to keep up; the 
average caseload for investigators with the Equal 
Employment Opportunity Commission has nearly 

tripled, and the number of unresolved cases has 
grown by 71 percent-to a total of almost 194,000. 

A fundamental objective of affirmative action 
programs has been to serve as counterweights to 
continuing discrimination. But the struggle against 
discrimination should also be aggreSSively pursued 
by other means. These include beefing up the 
EEOC and other agencies; supplementing case-by-
case litigation with audit-based strategies along the 
lines of the Urban Institute demonstrations; and 
Significantly increasing penalties for discrimination. 

• Get far more serious about equal opportunity. The 
full equal opportunity agenda is tremendously 
challenging. It includes items such as: parenting 
education, child care, and Head Start; fundamental 
reform of public education; increased emphasis on 
job search and job linkage; preparatory academies; 
an assured system of finance for college loans and 
advanced technical training; strategies to promote 
entrepreneurship and home ownership and to 
assure a fair flow of capital to all individuals and 
communities; and broad-gauge community 
development efforts through empowerment zones, 
community-based financial institutions, and 
location incentives for businesses and middle-class 
families. 

A new equal opportunity agenda might also 
includes steps to strengthen the institutions of civil 
society in minority communities. For example, Paul 
Starr has suggested creating a new National 
Endowment for Black America that could "receive 
capital contributions for a variety of social and 
cultural organizations and foster both nonprofit 
and business entrepreneurship." 

-William A. Galston 

Sources: Will Marshall, "From Preferences to 
Empowennent: A New Bargain on Affinnative Action" 
(Progressive Policy Institute, 1995); USA Today (August 
15, 1995); Paul Starr, "Rebuilding Black Institutions," 
New Democrat (May /June 1995). 
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but nonetheless unacceptable. Consider Justice 
Powell's opinion in the Wygant case, distinguishing 
between race-conscious hiring goals and race-based 
layoffs. "In cases involving valid hiring goals," Powell 
observed, 

the burden to be borne by innocent individuals is diffused to 
a considerable extent among society generally. Though hiring 
goals may burden some innocent individuals, they simply do 
not impose the same kind of injury that layoffs impose. 
Denial of a future employment opportunity is not as intrusive 
as loss of an existing job. 

Layoffs, Powell continued, "impose the entire bur-
den of achieving racial equality on particular individu-
als, often resulting in serious disruption of their lives. 
That burden is too intrusive." Thus, he concluded, the 
"selection of layoffs as the means to accomplish even a 
valid purpose cannot satisfy the demands of the Equal 
Protection Clause." 

I would draw an analogy from the world of criminal 
justice: it might well be the case that we could enhance 
arrest and conviction rates by significantly expanding 
the scope of warrantless searches, but our willingness 
to move in this direction is constrained by our comlnit-
ment to individual liberty. 

From transitional to pennanent. The understanding at 
the outset was that affirmative action programs would 

The understanding at the outset was 
that affirmative action programs 

would be temporan) 
and transitional. 

be temporary and transitional, pointing toward a 
future in which only the relevant talents and accom-
plishments of individuals would be taken into 
account. (When the Bakke case was decided in 1978, 
most of the justices who favored affirmative action in 
higher education believed that it would be necessary 
and justified for a single generation at most.) 

One element of this understanding was that the 
rapid expansion of the black middle class would 
reduce or eliminate the need for affirmative action for 
their children. For reasons that are poorly understood, 
this has not corne to pass. As Glenn Loury notes, "In 
1990 black high school seniors from families with 
annual incomes of $70,000 or more scored an average 
of 854 on the SAT, compared with average scores of 
855 and 879 respectively for Asian-American and 
white seniors whose families had incomes between 
$10,000 and $20,000 per year." 

Democratic authorization. The majority of federal affir-
mative action programs were put in place through 
executive order, regulation, or the courts rather than 
legislative action. Many people feel that these pro-
grams were somehow imposed without their advice 
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and review, let alone consent. In a democracy, no 
course of action can be indefinitely sustained unless it 
rests on a solid foundation of public understanding 
and acceptance. 

The Legal Status of Affirmative Action 
Recent Supreme Court decisions (especially Ada/'and 

v. Pena) will have the effect of significantly reducing 
the scope of acceptable federal government affirmative 
action programs. In that case, the Court applied to fed-
eral actions the standard already binding on states and 
localities: programs must serve a "compelling" interest 
and must be "narrowly tailored." An analysis by dis-
crimination law expert Paul Gewirtz reaches the fol-
lowing conclusions: 
• Objectives such as enhancing fldiversity" and "inclu-

sion" or addressing general flsocietal discrimina-
tion" do not qualify as compelling. 

• A specific showing of particular discrimination, 
going beyond simple statistical disparities among 
racial and ethnic groups, must be made. 

• Even when a compelling interest is found, race-
based methods may be used only after race-neutral 
methods are considered and found wanting, only to 
the extent needed to remedy the identified discrimi-
nation, only when the plaintiffs seeking a racial 
preference have themselves suffered from past 
discrimination, and only if undue burdens on non-
beneficiaries (such as layoffs) are avoided. 

There are, in addition, legal developments in the 
application of constitutional law to the states. In 1994, 
the Fourth U.S. Circuit Court of Appeals struck down 
a University 6f Maryland scholarship program 
restricted to African-American students (Podberesktj v. 
Kinuan). Last year, the Fifth Circuit rejected an admis-
sions procedure at the University of Texas Law School 
that divided applicants into two groups-first, blacks 
and Mexican-Americans, and second, all others-and 
then applied different admissions cut-offs to the two 
groups. The Court held that the law school's interest in 
diversity did not constitute a "compelling state inter-
est" and that the school could not take race into 
account in any form in its admissions process 
(Hopwood. v. Texas). The Supreme Court let both deci-
sions stand without further review. While as a matter 
of law other states are not absolutely debarred from 
continuing race-restricted scholarships or preferential 
admissions policies, the scholarly consensus is that 
these programs are unlikely to survive all but certain 
legal challenge. 

Ineradicable Tensions 
Recent developments in constitutional law, public 

opinion, and the political arena have made significant 
changes in existing affirmative action programs all but 


