inevitable. This does not necessarily mean abandoning
the goals of antidiscrimination and equal opportunity.
A case could be made that we have asked affirmative
action programs to bear too much practical and sym-
bolic weight—that we have neglected other ways of
fighting discrimination, and relied excessively on affir-
mative action at the expense of a broader equal oppor-
tunity agenda. (Indeed, some critics have charged that
the latter represents a deliberate strategy of “equal
opportunity on the cheap.”)

Still, we must acknowledge that there are permanent
impediments to realizing the dream of equal opportu-
nity—Ilimitations not just of resources and will, but
stemming also from values deeply rooted in the ethos
of liberal democracy. Achieving fully equal opportu-
nity would require equalizing all factors that affect the
development of talents. As philosophers since Plato
have observed, this would imply (among other things)
highly intrusive and coercive government action to
correct for the differential impact of such variables as
family background and culture. The history of the
affirmative action debate confirms that we can neither
avoid nor fully erase the tension between equal oppor-
tunity and personal liberty.

—William A. Galston

Report from the Institute for Philosophy & Public Policy

Sources: Paul Sniderman and Thomas Piazza, The Scar of Race
(Harvard University Press, 1993); Margery Austin Turner, et
al., Oppa]‘hmi!ics Denied, Opportunities Diminished: Racial
Discrimination in Hiring (Urban Institute, 1991); Alan Wolfe,
“Guess Who Likes Affirmative Action?”, The New Yorker
(Nov. 25, 1996); Christopher Edley, Jr., and George
Stephanopoulos, “Affirmative Action Review: Report to the
President” (1995); Jerome Karabel, “Berkeley and Beyond,”
Arnerican Prospect, no, 12 (Winter 1993); James Smith and Finis
Welch, “Closing the Gap: Forty Years of Economic Progress
for Blacks,” RAND Corporation (February 1986); Steven A.
Holmes, “Census Report Finds Hispanic Americans Lagging
Further in College Degrees,” New York Times (July 27, 1995);
Gerald D. Jaynes and Robin M. Williams, Jr., eds,, A Common
Destiny: Blacks in American Society (National Academy Press,
1989); William Julius Wilson, “Race-Neutral Programs and
the Democratic Coalition,” American Prospeet (Spring 1990);
Seymour Martin Lipset, American Exceptionalism: A Double-
Edged Sword (Norton, 1996); Charles Moskos, “The Army
Experience,” New Democrat (May/June 1995); Peter
Applebome, “Gains in Diversity Face Attack in California,”
New York Times (June 4, 1995); Karen Paget, “Controversy:
Affirmative Action at Berkeley,” Ametican Prospect, no. 12
{Winter, 1993); Carol Ness and Annie Nakao, “Voters Back
Ban on Affirmative Action by 55-45 Percent,” San Francisco
Examiner (Nov. 6, 1996); Edward W. Lempinen, “Affirmative
Action Foes Span Spectrum,” San Francisco Chronicle (Nov. 22,
1996); Carol Innerst, “Affirmative Action Under Siege in
States,” Washington Times (July 26, 1995); Glenn C. Loury,
“Getting Involved: An Appeal for Greater Community
Participation in the Public Schools,” Washington Post
Education Review (August b, 1995); Paul Gewirtz, “Affirmative
Action: Don't Forget the Courts,” Wall Street Journal (August
2,1995).

Civil Rights and Racial Preferences:
A Legal History of Affirmative Action

ast fall, the voters of California approved the

California Civil Rights Initiative, which amends
the state constitution to say that public officials shall
not “discriminate against, or grant preferential treat-
ment to, any individual or group on the basis of race,
sex, color, ethnicity, or national origin.” Before the elec-
tion, both sides in the debate over CCRI made dra-
matic claims about what would happen if the initiative
passed. It will be a while, however, before those pre-
dictions can be tested. At the end of the year a federal
court issued an injunction staying implementation of
CCRI while its opponents challenge its legality. The
court held that the measure may well deprive minori-
ties and women of their constitutional rights to equal
protection.

Anyone who has ever read the text of the Civil
Rights Act of 1964 might be baffled at this prospect,
since it says, in rather plain language, much the same
thing CCRI says. For example, Titles VI and VII of the
Act tell school officials and lawyers that they “shall not
discriminate” against any individual on account of
race or gender; and Title VII further tells employers
that in order to meet their legal duty under the Act,
they are not required to give “preferential treatment”
to anyone in order to achieve a racial or gender bal-
ance. Indeed, the original supporters of the Act
insisted that Title VII actually prohibited preferential
treatment. But, who knows? Perhaps the Civil Rights
Act is unconstitutional, too!
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How, in thirty years, have we come from the Civil
Rights Act to CCRI? In this essay I want to set the cur-
rent affirmative action debates—typified by the con-
troversy surrounding CCRI-—in some context. I want

The Civil Rights Act of 1964
says, in rather plain language,
miuch the same thing CCRI says.

to distinguish very different programs with very dif-
ferent rationales, all subsumed under the phrase “affir-
mative action.” I want to explain how programs of
preference emerged out of antidiscrimination law. And
I want to suggest the relevant framing of arguments
about racial preferences in particular.

I. CONTEXT: EMPLOYMENT

In the Beginning

The Civil Rights Act of 1964 set American law and
policy four-square against racial discrimination in
workplaces, schoolrooms, and public accommoda-
tions. Along with companion legislation against dis-
crimination in housing and voting, the Act swept aside
widespread customary practices as old as the Republic
itself. One year later, President Lyndon Johnson's
Executive Order 11246 threw the weight of the massive
federal contracting process behind the Title VII prohi-
bition of employment discrimination. The executive
order required that every federal contractor create and
abide by an affirmative action plan as a condition of
receiving federal money.

What constituted the racial discrimination that the
Civil Rights Act meant to prohibit? To those who sup-
ported the law, the matter was simple. Everybody
knew what discrimination was, they insisted. The sign
in the factory window saying “No Colored Apply”
was discrimination. The high school’s refusal to put
blacks on its sports teams was discrimination. The
drug store’s denying blacks a seat at the lunch counter
was discrimination. What could be plainer?

Soon, however, as the federal courts began to enforce
the Civil Rights Act, matters became far less plain.
Suppose, for example, that to comply with the law the
factory took the sign out of its window but had in
place a rule requiring each applicant to supply a rec-
ommendation from a current employee. Suppose that
another factory abolished its explicit segregation of
blacks into maintenance jobs and whites into technical
jobs but had in place a rule requiring workers transfer-
ring from one job category to another to give up their
accumulated seniority. These facially neutral employ-
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ment practices effectively reproduced the racially
exclusionary practices abolished by the law. If all a fac-
tory’s employees were white, the chance that a black
applicant might be able to present the required recom-
mendation was vanishingly small. If a factory’s black
maintenance workers had to yield years of seniority to
transfer to a technical job, few if any could afford to
make the sacrifice. In each instance, the factory’s rules
carried forward the effects of its own past
discrimination.

Confronted with case after case like these, the fed-
eral courts had to decide how to conceive of practices
that locked in place patterns of past exclusion, even
though the practices were neutral on their face and not
designed with the intent to discriminate. From early
on, the courts began to construe such practices as
being precluded by the Civil Rights Act in just the
same way the sign in the window was precluded. In
1971, the Supreme Court, in Griggs v. Duke Power
Company, ratified this line of interpretation, holding
that a company rule disproportionately excluding
blacks counted as discrimination under Title VII
whether or not the company intended such a result, unless
the company could show the practice was necessary to
its doing business.

This ruling dramatically broadened the sweep of
antidiscrimination law. Now all sorts of work rules
and employment practices, from aptitude tests to
physical requirements to educational qualifications,
were up for grabs. Did black firefighters fail the fire
department promotion test in greater proportions than
white firefighters? Then the city had better show a
demonstrable connection between scoring well on the
test and good performance as a promoted firefighter.
Did the high school diploma that the factory
demanded as a condition of employment exclude
more blacks than whites? Then the factory had better
show why it needed high school graduates as janitors
or laborers. The city and the factory had better show
their practices to be necessary.

But what constituted “necessity” in such matters?
What practices could a court reasonably require a firm
or institution to abandon, should those practices
exclude blacks disproportionately? In some instances,
the answer to this question was easy, in others con-
tentious. As with any reasonableness test, fully
informed and well-meaning people could disagree
about its application in a particular circumstance.

This evolution in the legal concept of discrimination
grounded a further realization. Discrimination need
not be the effect of this or that discrete, superficial rule
or policy, which a court or government could simply
require an employer to abandon. Discrimination could
now be seen as built deeply into institutions. Webs of
nominally innocent institutional habits and procedures
could work to exclude blacks or burden them with




special disadvantages. Likewise, they could work to
exclude other minorities and women, who were also
covered by the Civil Rights Act and beginning to
assert their claims through litigation as well. An
employer’s exclusion of minorities or women might
not be the upshot of any single, easily detectable rule
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The federal courts had to decide
how to conceive of practices that
locked in place patterns of
past exclusion.

or practice that could be isolated and changed; it might
be the effect of many different practices working
together. To comply with the law, institutions needed
to rethink their operations from the ground up. They
needed a mechanism that could shake them out of
complacency and habit. That mechanism was affirma-
tive action.

Nonpreferential Affirmative Action

The basic idea of affirmative action was simple:
motivate firms to carry on continuous, conscious appraisal
of their procedures and rules to detect and eliminate those
that excluded minorities and women without appropriate
justification. The mechanism to embody this idea was
the ubiquitous affirmative action plan, imposed on all
federal contractors by Executive Order 11246. Make a
plan, the government told firms in 1972, that includes
these steps:

Step 1. Take action to make sure your selection pool
is expansive.

Step 2. Given the racial composition of the expanded
pool, predict the results over time of your selecting
nondiscriminatorily from it. Your prediction consti-
tutes your affirmative action “goals.” They give you a
benchmark against which to compare actual outcomes.

Step 3. At intervals, compare your actual selections
with your “goals.” If you are not meeting your goals,
then reexamine your rules and procedures to see what
is causing the problem.

If your selections match your “goals,” the govern-
ment went on to say, we are not going to look your
way. But if your selections fall short of your “goals,”
we will come to inquire why. If the inquiry shows that
your firm has made “good faith” efforts to carry out
your affirmative action plan, you will suffer no penal-
ties. After all, your requirement under the law is nof to
select the predicted number of blacks, but fo select with-
out discrimination. Since the predictions are often based
on crude assumptions, there can be many legitimate
reasons why the actual outcome wasn't the predicted
outcome. But still, we will ask some hard questions:
you had better have some very good answers.

This was mnonpreferential affirmative action.
Nonpreferential affirmative action was a color-
conscious, self-monitoring device to aid firms and institu-
tions in achieving nondiscrimination. And it was also a
device enforcers of the law could use to measure
compliance.

The controversy surrounding this version of affirma-
tive action centered on the outcomes that were to be
expected in the absence of discrimination. “This pre-
dictive aspect of Affirmative Action could be called
any number of things,” Stanley Pottinger, director of
the Office of Civil Rights in the Department of Health,
Education, and Welfare, observed in 1975. “They hap-
pen to be called goals.” Would that they had been
called other things! “Goals” is a misleading descrip-
tion, given the model of affirmative action set out
above. In plain English, goals are things you aim at.
But in a nonpreferential affirmative action plan,
“goals” aren’t what you aim at. What you aim at is
nondiscriminatory selection. As a byproduct of achiev-
ing your aim (nondiscriminatory selection), you expect
a certain number of blacks or women to be selected. 1f
that expectation is disappointed, you are prompted to
wonder why and seek an answer.

Had this conception of affirmative action prevailed
as the dominant public understanding, much less con-
troversy would have attached to it. But the model had
to compete with quite different interpretations. Since
institutions were required to adopt something called
“goals,” most people, whether sympathetic or unsym-
pathetic, naturally took the word at face value and
construed goals as aims incumbent on institutions.
Government did not help matters here by prescribing
rules that seemed to make elimination of gender and
minority “underutilization” the first duty of institu-
tions while at the same time disavowing any intent to
require institutions to give preferential treatment.

Ordinary citizens could hardly be faulted for failing
to see that the government meant, when it said
“goals,” not-goals. Nor could critics of affirmative
action be greatly faulted for disbelieving the dis-
claimer of preferential intent. The disclaimer seemed
to rest on a morally specious distinction that the Labor
Department and other agencies drew between “goals”
and “quotas.” The government maintained that
“goals” (good) are flexible aims whereas “quotas” (bad)
are rigid ones. But for those critics concerned that affir-
mative action amounted to a policy of coerced propor-
tional representation by race and gender, it did not
matter morally whether mandated racial and gender
preferences were rigid or flexible. Preferences were
still preferences. After all, the problem with that sign
in the factory window, “No Colored Apply,” was not
its rigidity. A more flexible sign, “No Colored Apply,
More or Less,” or “Almost No Colored Apply,” would
hardly have constituted a moral or legal improvement.
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Even on the Pottinger model, affirmative action
raised questions that needed forthright and persuasive
answers. If government did not look closely at a con-
tractor who was making the numbers but posed some
searching and tough questions to the contractor who
wasn’t, wouldn’t this create an incentive for contrac-
tors to make sure they were making the numbers,
whatever it took? The prudent contractor, concerned
about the bottom line, would hardly scruple at
employing covert preferences, would he, if that was
the price of legal peace? Unfortunately, the answers to
these questions were frequently neither forthright nor
satisfying to the critics.

Preferential Affirmative Action

The waters of controversy were further muddied by
the parallel existence of genuinely preferential affirma-
tive action. By the early 1970s, courts had begun order-
ing some employers to select by the numbers.
Moreover, as the decade went along, the government
used the threat of litigation to impose genuine hiring
goals on several large, high-profile employers. The
AT&T Corporation was a case in point. It agreed to a
“Model Affirmative Action Plan” requiring it to
“recruit without discrimination,” but at the same time
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to achieve, “within a reasonable time, an employee
profile, with respect to race and gender in each major
job classification, at a pace beyond that which would
occur normally.” The Model Plan made explicit provi-
sion for the use of racial and gender preferences.
Whenever the company failed to meet its quarterly
“targets” through its ordinary procedures, the Plan
required that “selections be made from among any at
least basically qualified candidates for promotion and
hiring of the group or groups for which the target is
not being met,” even if there were more senior and
more qualified candidates first in line.

In the AT&T case, then, the “goals” were quite unde-
niably goals. They constituted aims the company had
to achieve, even by extraordinary measures if neces-
sary. Nonetheless, the Plan offered the usual dis-
claimer, insisting that its “goals, intermediate targets
and time frames” were “neither rigid nor inflexible
quotas, but objectives to be pursued by mobilization of
available company resources for a ‘good faith effort.”
Once again, the effect of this rhetorical strategy was to
confirm the critics’ view that the whole apparatus of
affirmative action was bent to the same aim. If in the
AT&T case the standard disclaimer of nondiscrimina-
tory intent was plainly disingenuous, wasn’t that
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"Aha! Just as I suspected!"
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proof positive that the government’s own disclaimers
were equally mendacious?

As it was, the government had good reason for the
plan it imposed on AT&T, whatever the plan’s numeri-
cal components were called. Consider the especially
acute problem that gender discrimination posed at
AT&T. Half of the company’s 700,000 employees were
female, but they were all operators and secretaries.
What was notable about AT&T on close inspection
was how deeply the concept of “woman’s job” and
“man’s job” was built into everything the company
did. The government concluded that any approach
short of force-feeding large numbers of women into
“men’s” occupations would founder on the profound
inertial force of AT&T’s inherited ways of doing
things. So, with its “targets,” “goals,” and “objectives,”
the government sought to break open and destroy an
entire corporate culture premised on men’s and
women's separate spheres.

Similar reasoning lay behind the government’s strat-
egy in other cases. For example, after nearly a decade
of litigation involving the Mississippi and Alabama
highway patrols, the federal courts concluded that dis-
crimination was so deeply built into the culture and
operations of the two institutions that the only effec-
tive remedy was to require them to hire one black
trooper for each white trooper hired until the patrols
reached a substantial, specified level of racial integra-
tion. The effective way to approach the patrols was not
to change their cultures in order to get more blacks
into them, but to put more blacks into them in order to
change their cultures.

Reverse Discrimination

By the middle of the 1970s, employers were caught
in a dilemma. If they “underutilized” blacks and
women on their workforces or in particular job cate-
gories, then even their most “innocent”—i.e., facially

practice and still fail substantially to reduce its “under-
utilization,” and thus fail to reduce the jeopardy of
government action.

Yet if the employer embraced programs effectively
assuring increased utilization of blacks and women, it
faced jeopardy on another front: from reverse discrimi-
nation lawsuits. When a Kaiser Chemical Corporation
plant in Louisiana decided to remedy the complete
absence of blacks in its craft jobs by creating its own
on-the-job training program and admitting blacks and
whites to it on a one-to-one ratio until 35 percent of
craft jobs were filled by blacks, the company was
hauled into court by an aggrieved white worker.

In a pivotal decision in 1979, the Supreme Court
upheld Kaiser’s program; and the Equal Employment
Opportunity Commission immediately issued rules
effectively immunizing employers from reverse dis-
crimination lawsuits where they were acting on the

Employers were immunized from

reverse discrimination lawsuits
when they were acting on the basis

of an approved affirmative action plan.

The government sought to break open
and destroy an entire corporate culture
premised on men's and
women's separate spheres.

neutral—practices could ground a legal charge of dis-
crimination that might be difficult to defend against.
Litigation was chancy and settling with the govern-
ment meant meeting its possibly onerous terms. Look
at what happened to AT&T—and to many other
giants in the airlines, banking, and steel-making
industries, to name a few. An employer, concerned to
avoid such a fate, could tinker with this or that work

basis of an approved affirmative action plan. These
developments were crucial in stabilizing affirmative
action in the 1980s and 1990s among America’s private
employers. Firms could set about changing work prac-
tices to bring them in line with the expanded antidis-
crimination mandate, and do so with a conscious eye
to the numbers. They could adopt the devices best for
them in remaking their total operations so as to accom-
modate blacks and women without fear of litigation
whiplash.

By the mid-1980s, then, the basic patterns of affirma-
tive action in employment settled into stability. All fed-
eral contractors that underutilized minorities or
women had to put in place affirmative action plans
containing goals and timetables. The asymmetry of
enforcement pressure—threat of government scrutiny
for employers who weren’t making the numbers and
relative immunity from reverse discrimination law-
suits for those who were—undoubtedly sometimes led
to the use of racial preferences. More typically, how-
ever, the stable legal environment let institutions
remake practices and alter routines that had formerly
perpetuated discrimination. In special cases, as we
have seen, employers used overt racial or gender pref-
erences under court order or consent decree; but the
order or decree was always limited in duration.
Indeed, AT&T’s Model Affirmative Action Plan
expired after six years. Even so, the company voluntar-
ily retained most of its features.
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II. CONTEXT: UNIVERSITIES AND
GOVERNMENT SET-ASIDES

Preferential Admissions

Out of the prohibition against racial and gender dis-
crimination mandated by the Civil Rights Act grew—
paradoxically—occasional uses of gender and racial
preferences. Because discrimination was not a simple
thing, courts and federal agencies sometimes con-
cluded that short of imposing such drastic measures
as preferences, institutions would continue wrong-
fully excluding minorities and women. In areas out-
side employment, however, preferences were being
put in place without reference to an institution’s own
discrimination. Universities, for example, began
adjusting their admissions policies to assure a certain
percentage of minorities in undergraduate and gradu-
ate entering classes.

The medical school at the University of California at
Davis instituted one of these policies, reserving 16 of
its 100 entering places for minority students. Allan
Bakke, a white applicant rejected by the medical
school, sued. The Supreme Court’s ruling in 1978
struck down the medical school’s program, but the
lead opinion written by Justice Louis Powell seemed to
give universities permission to take race into account
in their admissions process, if they were not too bla-
tant about it. On the basis of this permission, minority
preferential programs proliferated in academic institu-
tions, ranging from informal preference-granting to
formally race-normed admissions lists to specially
reserved scholarships. Because this whole edifice rests
on the fragile support of Regents v. Bakke—and because
no form of affirmative action has stirred greater con-
troversy, in California and elsewhere—it is worth look-
ing in some detail at this quite unusual legal decision.

The medical school defended its preferential policy
not as a necessary tool to remedy its own discrimina-
tion but as a useful mechanism for increasing the num-
ber of minorities in the medical profession. Such an
increase, argued the school, was beneficial in a number
of ways: it would supply medical practitioners to
urban and rural minority populations, it would speed
the integration of medicine as a whole, and it would
stimulate future cohorts of minority youth to pursue
medical training,

The Supreme Court split three ways in its decision.
Four justices thought that the medical school’s admis-
sions policy violated the prohibitions of Title VI of the
Civil Rights Act, whose language, after all, seems
pretty plain. Five did not. So this five moved to a sec-
ond question: given that the medical school was a pub-
lic institution, did its admissions policy violate the
constitutional guarantee of equal protection of the
laws? Four of the five, led by Justices William Brennan
and Thurgood Marshall, argued that discrimination in
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favor of minorities ought to be judged by a permissive
constitutional standard rather than the quite strict
standard used to assess discrimination against minori-
ties. Moreover, mindful of a decade of jurisprudence
tying legitimate preferences to remedies for discrimi-
nation, they argued that the medical school was justifi-
ably acting to remedy not its own but societal
discrimination.

Thus, the Court stood four to four, one group of jus-
tices voting to invalidate the medical school’s preferen-
tial program, the other group voting to sustain it. The
odd man out was Justice Powell, whose vote tipped
the decision against the medical school. He argued
that all preferential programs, whether favoring or dis-
favoring minorities, must meet the same strict consti-
tutional test and that the medical school’s program
failed that test. However, he also conjectured that less
rigid university policies might meet the test. After all,
academic freedom was protected by the Constitution
itself, and an aspect of academic freedom was the right
of academic institutions to manipulate their admis-
sions policies to produce educationally interesting
mixes of students. Universities that took race or ethnic-
ity into account as one factor among many might be
acting within constitutional limits, argued Powell. And
on the basis of this singular opinion, the academy pro-
ceeded to institutionalize many sorts of preferential
programs.

Since the Bakke decision, two jurisprudential devel-
opments have further undermined the Brennan-
Marshall rationales for racial preferences in university
admissions. First, the effort to expand the legal permis-
sion, “preferences to cure your own discrimination,”
into the broader privilege, “preferences to cure societal
discrimination,” has been decisively rejected by the
Court. Second, the effort to install a two-tier constitu-
tional test for racial preferences, with an undemanding
standard of review for minority-favoring preferences
and a very demanding standard of review for
minority-disfavoring preferences, has also been deci-
sively rejected. The Court has on several occasions in

On the basis of Justice Powell’s opinion
in Bakke, the academy proceeded to
institutionalize many sorts of
preferential programs.

recent years insisted that racial classification in partic-
ular must meet the most demanding review, and that
only the most compelling reasons can justify a public
agency in giving racial preferences of any sort.

Already since 1994 two federal circuits have struck
down university preferential policies—racially
reserved scholarships at the University of Maryland
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and two-track admissions at the University of Texas
Law School. Although Maryland tried belatedly to
show that its scholarship program was intended to
remedy the effects of its own past discrimination, the
court couldn’t find any current discrimination to rem-
edy. In the Texas case, the court rejected both the law
school’s claim that it needed to cure its own discrimi-
nation and its assertion that it could promote social and
educational aims by using preferences. Thus, common
campus practices face jeopardy not only from political
initiatives like CCRI but from the courts as well.

Set-Asides

These common university practices are called “affir-
mative action,” though they differ in their aim and
operation from the employer affirmative action I
described above. Indeed, they are probably what most
people think of as affirmative action. In addition, many
agencies of the federal, state, and municipal govern-
ments parcel out contracts by race and gender, reserv-
ing a certain percentage of their contracts to firms
operated by minority or female entrepreneurs.

Congress’s first set-aside legislation—affecting the
federal government’s public works contracting—
arguably fell within the ambit of the antidiscrimination
approach embodied in employment affirmative action.
This is because the “preferences” granted through the
original set-aside programs could be seen as attempts
to counteract the effects of the government’s own dis-
criminatory policies. For example, the federal govern-
ment maintains a public works market structured by
the Davis-Bacon Act, requiring federal contractors to
pay “prevailing wages” (i.e., wages pegged to prevail-
ing union wage scales). This structuring adversely
affects minority contractors by negating their main
competitive advantage, the ability to offer low-wage
labor; yet the Davis-Bacon Act is certainly not “neces-
sary” to the government’s doing business. By extend-
ing the Griggs test for employment discrimination, we
could easily think of the government as a discrimina-
tor in its public works contracting, and think of its
minority set-aside program as a compensation for its
own discrimination, given that Congress is unwilling
to scrap the Davis-Bacon Act.

Eventually, however, state and municipal govern-
ments, as well as many federal agencies, created their
own set-aside policies, generally without any reference
to their own discrimination. The Federal Communica-
tions Commission, for instance, set aside some broad-
casting licenses for minority firms in the name of
increasing “diversity” in broadcasting. In recent years,
many of these set-aside programs have failed legal
challenge in the courts.

Thus, many different policies may be described as
“affirmative action.” And many different reasons are
at work in the programs that go by that name.

III. GETTING THE DEBATERS TO ENGAGE

Discrimination: What and How Much

There are so many ways that the public debate about
affirmative action misfires. To start with, people often
treat affirmative action as a unitary policy, rather than
as a range of programs with different aims and effects.
The temptation is to embrace or condemn affirmative
action as a whole, by reference to certain putative
rationales or putative abuses, without attending to
nuances and distinctions. Even worse, critics and
defenders of affirmative action are often on completely
different pages, conceptually and factually, about what
discrimination is.

As we have seen, the legal concept of discrimination
evolved from referring to that paradigmatic sign in the
factory window to encompassing all sorts of facially
neutral practices that adversely excluded blacks and
women and couldn’t be defended as “necessary” to
doing business. An institution could be found guilty of
discrimination because of effects, not intent.

Many critics of affirmative action have never recon-
ciled themselves to this definition of discrimination. In
the early years of the Reagan administration, Senator
Orrin Hatch pushed very strongly to overturn the
effects test and make discriminatory intent an essen-
tial element of any legal standard of discrimination.
The effects test was “pernicious,” he claimed, “one
that undermines everything that the civil rights move-
ment has traditionally stood for—by undermining
some of the most basic principles of fairness and due
process.” The “basic principles” Hatch had in mind
require that a person intend a wrong before he be
judged guilty of it.

Such a requirement does underlie some parts of the
law, especially those that are “judgmental,” i.e., imply
a moral condemnation of the guilty. Yet the equation
that Hatch supposed between legal charges of discrim-

Many critics of affirmative action
have never reconciled themselves
to the expanded legal concept
of discrimination.

ination and moral condemnation is inappropriate,
given the evolution of the law. The authors of the Civil
Rights Act of 1964 undoubtedly thought in terms of
the everyday notion then current, in which discrimina-
tion involved deliberate exclusion based on racial hos-
tility. That everyday notion was a “moralized” con-
cept, meaning that it implicitly condemned the acts it
described. However, as it developed through court
cases as a legal term of art, “discrimination” became a
partly or wholly de-moralized concept in some cir-
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cumstances. No longer could a finding of discrimina-
tion directly imply a morally bad character in the dis-
criminator. Some discrimination still involved direct
intention wrongfully to exclude; but most discrimina-
tion fell on different parts of the moral spectrum.
Consider what happened when institutions were
told to eliminate practices that “unnecessarily”
excluded blacks and women. Some of those found
guilty under this standard simply failed to be very dili-
gent about reconsidering and revising their practices.
They didn’t take very seriously the new legal stan-
dard. These discriminators certainly merited some
moral disapprobation, just as intentional discrimina-
tors did. But an institution that took the new legal
standard seriously and tried to adhere to its spirit as
well as its letter still could find itself judged guilty of
discrimination by a court that disagreed with the insti-
tution’s assessment of necessity. Someone who acted
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as conscientiously and as responsibly as we could
want still risked legal liability under the law.

However, if the legal understanding has evolved in
this way, ordinary understanding of discrimination
generally has not. This can be seen on both sides in the
affirmative action debate. Many who in the 1970s and
1980s supported affirmative action and the most exten-
sive reach of antidiscrimination law quite freely
imputed moral fault to all those found guilty of dis-
crimination. They used the term “discrimination” as a
rhetorical weapon that would have lost a good deal of
its power had they acknowledged the partial de-
moralization of the concept. So too, critics like Senator
Hatch automatically equated a legal with a moral find-
ing, and then demanded a change in the law because
they thought the moral finding too often inappropriate.

But the standard that Hatch wanted changed isn’t
just the holding of some unelected judges who don’t
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represent the American people; it is now embedded in
the Civil Rights Act of 1991, passed by Congress in its
final form with bipartisan support. Those who oppose
affirmative action need to take heed of this standard as
they argue about how much discrimination there is
and whether affirmative action in weaker or stronger
forms is needed to combat it.

Even taking heed, however, won’t generate much
agreement about the extent of discrimination. For one
thing, the legal concept doesn’t refer to a stable set of
practices or activities. The Civil Rights Act of 1991
defines “business necessity” as a practice “significantly
related” to job performance or to a “significant
employer objective.” It takes little acumen to see that
this vague idea has to be fleshed out case by case in lit-
igation. What a decade ago didn’t count as discrimina-
tion does today; and what today doesn’t count as dis-
crimination quite possibly will a decade from now. If
what counts as discrimination keeps changing, we will
have a hard time tracking discrimination over time.
Moreover, the sum of what counts as discrimination
will exhibit a quite lumpy contour, not very well cap-
tured by the gross statistical data on employment
gaps, wage gaps, etc., utilized by economists. Thus,
even if those on both sides of the affirmative action
debate take seriously the legal concept of discrimina-
tion (in both its extension and its partly de-moralized
nature), they are not likely to have eliminated their dif-
ferences. At least they will be on the same page, how-
ever, able to address the threshold issue: If there
remains discrimination resistant to non-aggressive
measures, what do we do about it?

Winners and Losers

The original affirmative action that grew out of Title
VII of the Civil Rights Act and Lyndon Johnson’s exec-
utive order program was primarily a means of chang-
ing institutions—of overcoming and altering
entrenched practices that perpetuate discrimination.
Both nonpreferential and preferential affirmative
action were premised on the same proposition: institu-
tions must end discrimination. All institutions had to
embrace nonpreferential affirmative action and some,
for temporary periods, had to utilize preferential affir-
mative action. “Preferences to cure your own discrimi-
nation”—so spoke the law, as interpreted by the
courts.

Yet many advocates of affirmative action took up a
different rationale to defend such policies. It was per-
fectly fair, they argued, after generations of “affirma-
tive action for white males,” that blacks and women
should get preferences in employment and elsewhere.
Affirmative action preferences were a form of compen-
sation, insisted some, making up for past wrongs
against blacks and women. Others saw the preferences
as a form of distributive justice, offsetting “white skin

privilege” or other unjust advantages that white males
took into the competition for jobs, university admis-
sions, and other social positions. If affirmative action
favored blacks and women, the favoritism was
deserved.

Such defenses invited some pointed questions.
Christopher Edley, writing in his recent book, Not All
Black and White: Affirmative Action and American Values,
puts one of the standard challenges this way: “Imagine
a college admissions committee trying to decide
between the white daughter of an Appalachian coal
miner’s family and the African-American son of a suc-
cessful Pittsburgh neurosurgeon. Why should the
black applicant get preference over the white
applicant?”

Why, indeed? If we see affirmative action as a neces-
sary mechanism to change institutions to make them

Many advocates of affirmative action
saw preferences as a form of
distributive justice.

more racially accommodating, we will give an answer
that refers to the skin color of the two applicants, and
not to their personal deservingness. Neither the privilege
of the neurosurgeon’s son nor the hardship of the coal
miner’s daughter has any bearing. After all, putting a
black into a predominantly white institution changes it
in the desired direction, even if only minimally;
putting in a white does not.

If, however, we see affirmative action as a scheme
for compensating people or fairly redistributing
advantages and disadvantages, we have to give an
answer to Edley’s question that refers to the personal
deservingness of the winners and losers. It has to be
fair that the white applicant loses out, fair that the
black applicant wins.

So, the privileged son of the black neurosurgeon
really did deserve the preference, argued many defend-
ers of affirmative action in the 1970s. They insisted that
every black, no matter how apparently privileged, had
been harmed by racial discrimination. But how much
harm, offset by what other advantages, in comparison
to the overall circumstances of the white loser? These
are awkward questions that were never answered sat-
isfactorily. Nevertheless, defenders of affirmative
action found it difficult to give up the proposition that
the black applicant’s preference was deserved.

More importantly, they couldn’t tolerate the idea
that the white applicant’s loss was undeserved. To
admit as much called into question affirmative action’s
distributive fairness. So when the white male worker
or applicant complained, “Why must I bear this loss? I
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am innocent of the wrongs you are trying to compen-
sate; | am not responsible for the disadvantages you
are trying to even out,” the retort was, “You are not
innocent.” Some still insist on this point. Could we
object that racial preferences burden innocent white
males? No, responds one recent defender of affirma-
tive action. White males are not innocent.

This line of argument, more prevalent in the 1970s
and 1980s than now, embraces a toxic confusion.
Intellectuals as different as Andrew Hacker and
Alasdair MacIntyre have joined in ridiculing the
protest by whites “that they bear neither responsibility
nor blame for the conditions blacks face” (to use
Hacker’s words). While Hacker sees the protest as
merely a manifestation of white racism, MacIntyre con-
strues it as a sign of civic irresponsibility. But why does
Maclntyre assume that the protest was a denial of civic
rather than personal responsibility? After all, it was per-
sonal responsibility, or at least personal liability, that
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Even if “angry white males” are
nothing more than morons and racists,
some common defenses of affirmative action
gave them genuine reasons to reject it.

was being imputed to white males by many defenders
of racial preferences. And why does Hacker assume
that only a white racist would repudiate such responsi-
bility or liability? Why shouldn’t white males—and
everyone else—reject it? If you think Allan Bakke is
not innocent, but all you know about Allan Bakke is
that he is white, and that’s enough for you to know,
then you must believe that guilt travels through skin
color—an obnoxious notion that ought to be rejected.
Even if “angry white males” are nothing more than
morons and racists, some common defenses of affirma-
tive action gave them genuine reasons to reject it.

The confused focus on individual desert and per-
sonal liability distorted defenses of affirmative action
and gave its critics reason to complain. The proper
focus must lie elsewhere. Our nation’s system of racial
segregation and exclusion that affirmative action
meant to overcome was not the result of myriad indi-
vidual discriminations and personal choices coalescing
into one uniform effect. It was official policy, national,
state, and local—policy of our people as a corporate
body, executed through corporate agencies. The oblig-
ation to remedy that system and its effects is corre-
spondingly a corporate obligation. Individuals have
direct obligations to support and bear the costs of that
corporate effort, but obligations in their capacity as citi-
zens, not in their capacity as white persons. The white
applicant or worker who loses out in preferential affir-
mative action owes no more or less as a citizen than any
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other citizen. That the burden of affirmative action
falls unevenly on him is unfortunate if unavoidable.

Has it been unavoidable? This question points to an
important area of neglect in affirmative action policy.
When Congress passed the Civil Rights Act in 1964, it
gave little thought to how to distribute the costs of the
social change it was commanding. After all, the costs
did not appear significant. What could it cost the fac-
tory to take the sign out of its window, or the drug
store to serve blacks at its lunch counter? But in 1972,
when Congress acknowledged that discrimination was
more complex than it had thought, that it was a deep
and extensive effect of “systems” operating in nomi-
nally neutral ways, it did not further acknowledge that
the necessary social change required to reform these
“systems” would involve substantial costs, both mone-
tary and human. There was no public debate about
how these costs should be shared. As the courts and
the government imposed various forms of nonprefer-
ential and preferential affirmative action on firms and
institutions, they were content to let the costs fall
where they may.

The monetary costs of affirmative action plans fell
upon the companies and institutions that had to
implement them. Given that they were incurred by
nearly all sizable firms and institutions, these costs
could be passed along to consumers through higher
charges for goods and services; they were a burden all
of us shared, as we should have. However, the human
costs—promotions and employment opportunities
denied, legitimate expectations frustrated, and the like
—fell upon individuals unable to transfer them to any-
one else. These costs weren’t large in the aggregate,
but they were significant individually. They were
borne by the white workers or applicants who hap-
pened to be at the wrong place at the wrong time.

This outcome may have been unavoidable; no
scheme of amelioration may have been feasible. But no
one tried to find out. The courts, the Congress, and the
defenders of affirmative action turned a blind eye to
the question of costs and their distribution. Indeed, as
we have already seen, many of the defenders of affir-
mative action denied there were any human costs at
all. When you have undeserved opportunities or advan-
tages snatched away, you have no basis for complaint;
you haven’t suffered any real harm.

Racial Preferences: Always Impermissible?

When universities set up special scholarships for
minorities or adopt preferential programs to speed the
entry of women into the sciences, say, they act for per-
fectly worthwhile ends. When municipalities create
set-aside programs in order to help support a growing
stratum of minority or female business entrepreneurs,
they are promoting a socially valuable goal. If we were
to reach a broad consensus in favor of these goals, and
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if we adopted policies that took account of the trade-
offs and human costs involved in pursuing them,
would that be enough to end the controversy?

Unfortunately, no. The reason is that, for many of
those supporting CCRI and similar proposals, there is
something fundamentally unjust about distributing ben-
efits by gender and race, but especially by race. “You
point to the moral evil of past racial discrimination,”
the critics of preferences say. “That makes the case for
our side, since discriminating against whites is just as
wrong as discriminating against blacks.” This asserted
moral symmetry is consistent with the Supreme
Court’s position that, as a constitutional matter, all
racial classifications are equally suspect and therefore
subject to the same level of scrutiny.

Yet why should this symmetry be assumed, unless
the purpose and consequences of a practice have
absolutely no bearing at all on its moral status? As a
plain matter of our history, racial discrimination after
emancipation from slavery relegated African-
Americans to the economic and cultural margins of
this country. It denied them protection of the law and
access to the voting booth. Its aggregate impact on
blacks was enormously destructive. And achieving
that impact was among the very purposes of discrimi-
nation, every aspect of which was meant to remind
blacks tangibly and symbolically that they were fit
only for a low and subservient place in our society. By
contrast, the highly circumscribed and limited prefer-
ences attaching to some parts of affirmative action
imply no official judgment of contempt toward those
discriminated against and are aimed at overcoming a
legacy of racial division and exclusion.

It is certainly true that discriminating against whites
in order to humiliate and subjugate them would be
just as wrong as discriminating against blacks for the
same purpose. Further, it is plausible to urge that dis-
criminating against whites is wrong when it serves
trivial rather than significant social interests. But it is
not plausible to equate preferences under affirmative
action with the malign and crippling discrimination
under our former regimes of racial oppression. There
is nothing intrinsically morally objectionable in using
racial preferences to ameliorate and overcome the
legacy of racial oppression in this country. Why not,
then, treat race on a par with the countless other bases
of distinction we make in law and policy?

There is a two-part answer to this question which
makes CCRI more plausible. The answer is this. Race is
different; but not because of something infrinsic to
race. It is different because of history—our particular
racial past. Race has obscenely deformed our politics
and corrupted our sensibilities for our entire national
history. Of course we can imagine good reasons in the
abstract for using racial preferences; the real issue,
however, is trusting real people and real institutions in
this country properly to act on those reasons. We have

a history that should make us wary of ever letting any-
body allocate public benefits for racial reasons. The
risks of abuse are too great.

Consider a parallel case. Just as in the abstract, it
seems a perfectly reasonable idea to let doctors act on
the requests of terminally ill patients to speed their

Race has obscenely deformed our politics
and corrupted our sensibilities
for our entire national history.

deaths, in real life the picture is not so clear. We can
imagine a host of subtle ways that inappropriate influ-
ences could bear on and distort the decision-making
process once doctors are given such dangerous power.
Perhaps we had better withhold the power.

Thus, the first part of the two-part answer says that
we must not only conceive of reasons in the abstract
for using (or not using) racial preferences; we must
also make a historically based prudential judgment
about how these reasons would play out in the real
world, where they might easily be corrupted and per-
verted. Whereas we might be able to offer decisive,
knock-down arguments for some of the abstract rea-
sons, no such easy course is available when the issue is
a summative judgment about what will happen in the
future, given the evidence of our past.

The second part of the two-part answer points not to
a judgment we must make but to one we have already
made. The fact of the matter is that the text of the Civil
Rights Act of 1964 is not hospitable to racial prefer-
ences, however many good reasons there may be for
using them. Over the years, courts have squeezed out
some space for preferences, but preferences always
tied to furthering the purposes of the Act itself—pref-
erences to enable an institution to cure its own dis-
crimination. When the Act was written, Congress
treated gender, religion, and other factors more flexi-
bly, acknowledging, for example, that sex might some-
times be a legitimate qualification for a task and grant-
ing that some institutions might legitimately take
religion into account in their operations. It made no
such hedges in the case of race. Under the terms of the
Act, employers and school officials may not bestow or
withhold benefits on account of race, period.

Twice Congress has revisited the Civil Rights Act, in
1972 and 1991. Though it has amended the Act in vari-
ous important ways, it has never modified the Act’s
blanket prohibition against the use of race in hiring or
admissions. Congress could easily have revised the
Act to read: “you may not discriminate against
African-Americans and women, but you may discrimi-
nate against whites and males for very good reasons,
such as achieving a racial and gender balance in your
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institution, or promoting integration in the profes-
sions, or creating role models for young blacks and
women, or offsetting societal discrimination, or distrib-
uting the benefits and burdens of life more justly, etc.”
But it did not.

The two-part answer, then, says in effect: it would
not be unreasonable as a society to bar putatively good
uses of race as well as bad; and, in fact, we have. So the
various good reasons we can imagine for extending
preferences by race are beside the point. Legally, they
are off the table.

IV. CONCLUSION

One reason I have described the early development
of affirmative action is to jar us out of the habit of
equating affirmative action with racial and gender pref-
erences. There is a quite distinct and important non-
preferential variety of affirmative action. Most federal
contractors still have to create and act on such affirma-
tive action plans; and as the recent events at Texaco
should impress upon us, the kind of self-monitoring
and self-discipline demanded by such plans is very
much still needed. Moreover, the failure to distinguish
nonpreferential from preferential affirmative action
can produce unfortunate confusion. The week after the
passage of CCRI, the government in Loudon County,
Va., abolished its entire affirmative action program, all
of its nonpreferential elements along with anything
possibly preferential, thinking it was following in the
path blazed by CCRI. (Fortunately, the county govern-
ment reinstated the program within weeks.)

The second reason I have described the early devel-
opment of affirmative action is to show how preferen-
tial policies might arise directly out of the antidiscrimi-
nation mandate. Preferential policies do not all stand
on the same ground, and it is important to be clear
about this. The argument that an opponent of prefer-
ences must make against a program like that imposed
on AT&T is very different from the argument he might
make against a university’s racially reserved scholar-
ship program.

Any argument against ATé&T-like preferences must
engage the claim that an institution’s discrimination
can’t be overcome without such a program; and
engaging this claim means having an appropriate con-
ception of diserimination. This is often the sinkhole
into which all arguments about affirmative action and
preferential treatment disappear, since people’s con-
ceptions of discrimination are so variable and, indeed,
often so unarticulated even to themselves. The legal
conception of discrimination that evolved under the
Civil Rights Act of 1964 and that now stands embodied
in the Civil Rights Act of 1991 ought to be the starting
place of argument, even though that conception is
itself full of difficulties. Getting some common ground
on the idea of discrimination is vital, because not only
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do preferences like those in the AT&T case purport
directly to be antidiscrimination measures, but those
employed by universities and contracting agencies
may also link up indirectly to antidiscrimination aims.
If we cannot agree on what discrimination is, we will
not be able to agree on what we need to do to end it.
Finally, there are many good arguments in the
abstract for using race as a tool to promote worthy
social purposes. What we must decide, however, is the
likelihood those reasons would actually play out well
if we allowed real people and real institutions to act on
them. The right answer to this challenge is far from
obvious. A society might reasonably choose any num-
ber of courses, from conceding limited permission to
use racial preferences to barring them altogether.
Arguably, our basic law has pretty much done the Jast.

—Robert K. Fullinwider
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