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Deliberation in American Lawmaking 

A spirited political reform movenlent has recently 
grown up around the id ea of creating an "elec­

tronic democracy" in the United Sta tes. Its proponents 
say that by taking ad vantage of modern telecommuni­
cations, the American people could re-create the New 
England town meeting on a national scale ~ conduct­
ing televised debates about current policy issues, call­
ing in their votes, and having the results instantly tab­
ulated by high-speed computers. The aim of such an 
exercise would be to elicit the majority view and con­
vey it to a government now widely seen as unrespon­
sive to the popular will. Reformers promote electronic 
democracy as an innovative way of circumventing the 
"special interests" that appear to dominate policymak­
ing in Washington. At the same time, they tend to see 
their proposal as a natural extension of the principles 
that motiva ted the framers of the American constitu­
tiona I order. 

Gary Tomlinson, a computer expert who has led 
efforts to organize electronic town Ineetings in Iowa, 
accolUlts for the invention of our representational fonn 
of government by observing that in eighteenth-century 
America, it was not feasible to institute "a direct, pub­
lic feedback communic;ation system for empowering a 
fledglin g democracy. " Technological limitations 
would have Inade such a system unacceptably slow. 
Given these constraints, "the Founding Fathers came 
up with the next best thing to direct-response opinion 
polling. That solution was the system of representa­
tion." Today, however, when other Inechanisms are 
available for conducting public affairs, Mr. Tomlinson 
suggests that we should be guided by the founders' 
commitment to progress and entrepreneurship. "Do 
you really believe," he asks, "that if they were to travel 
forward in time, they would not figure out a better 
way for 'We, the People' to participate in government 
and take advantage of our light-speed communication 
systems aJ1d television technology?" 

Tn what follows, I do not assume that the value of 
electronic democracy s tands or falls with its sup­
porters' interpretation of co nstitutional history . 
Nonetheless, it seenlS to me that the framers' vision of 
government and the lawmaking process is deeply at 
odds w ith proposals to enhance the role of "direct­
response opinion polling" in Ameri can politics. J 
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should add that many features of our current political 
system may be equal1y at odds with the framers' con­
ception. That is a point to which I shall return. 

In a deliberative democracy, the laws 
w ill be made, ill James Madison's words, 

in accordance with "tlze mild voice of reaSOll, 
pleading the calise of all enlarged 

and permanent interest." 

The Framers' Design 
At the core of the kind of democracy crea ted by the 

framers is the practice of deliberation. As COl1lnlonly 
and traditionally understood, deliberation is a process 
in which the partkipants seriously consider substan­
ti ve infonnation and arguments and seek to decide 
individually and to persuade each other as to what 
constitutes good public policy. Thus, deliberation 
includes a variety of activities often called "problem­
solving" or "analytic": the in ves tiga tion and identifi­
cation of social, econOlruc, or govenunental problems; 
the evaluation of current policies or programs; the con­
sideration of various and competing proposals; and 
the formulation of legislative or administrative reme­
dies. Tn any genuine deliberative process the partici­
pants must be open to the facts, arguments, and pro­
posa ls that conle to their attention and must share a 
general willingness to learn from their colleagues and 
others. In a deliberative democracy, the laws will be 
Inade, in James Madison's words, in accordance with 
"the mild voice of reason, pleading the cause of an 
enlarged and permanent interest." 

Along with many of the leading liberal statesmen 
and theorists of their era, the framers believed that in 
order for reason's voice to prevail, lawmakers must 
reflect what the Fedemlist Papers describe as "the cool 
and deliberate sense of the community." Procedures 
and insti tution s must have the capacity to check or 
moderate unreflective popular sentiments and to pro­
mote the rule of deliberati ve majorities. In the particu­
lar type of deliberative democracy established by the 
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American Constitution, the citizenry would reason, or 
deliberate, through their representatives; on most 
issues the deliberative sense of the cOlnmunity would 
emerge not so lTIuch through debate and persuasion 
among the citizens themselves as through the fun c­
tioning of their governing institutions. 

Many s tructural features of the framers' govermnen­
tal design are best understood as strategies for creating 
a deliberative democracy. For example, they created 
institutions and powers - such as a bicamerallegisla­
ture, a Supreme Court with life tilne tenure, and an 
independent presidency with a qualified power to 
veto legislative acts - that would make it possible for 
the national government to oppose unwise or unjust 
popular inclinations. Indeed, those w ho wrote the 
Constitution of J 787 could hardly ha ve been more 
explicit in making the case for moderating, restraining, 
or even blocking, at least for a time, some public 
demands on government. The people "know from 
experience that they sometimes e rr, " A lexander 
Hamilton forthrightly maintained in newspaper essays 
addressed to the citizens of New York during the rati­
fication s truggle. On such occasions, when lithe inter-

ests of the people are at variance w ith their inclina ­
tions, it is the duty of the persons whom they ha ve 
appointed to be the guardians of those interests to 
withsta nd the temporary delusion in order to give 
them time and opportunity for more cool and sedate 
reflection." Thus will the institutions of government 
"suspend the blow meditated by the people aga inst 
themselves." 

As anyone who has taught the Federalist Papers to 
college students can attest, the rhetoric of the framers 
is quite jarring to the modern ear; few students have 
ever heard a politician or government official speak so 
directly about the need, at tilnes, for representatives of 
the people to resist public desires. Indeed, there may 
be a tendency to conclude, as did the Progressive his­
torians, tha t the framers simply did not believe in 
majority rule. 

Yet those w ho wrote the Constitution of 1787 consis­
tently maintained that the system they set up was 
"strictly republican," and they recognized as "the 
fundalnenta l maxim of republican government" that 
"the sense of the majority should prevail." The key 
to the reconciliation of these apparently contradictory 
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intentions - to restrain popular majorities but also to 
effectuate majority rule - lies in the framers' broad 
purpose to empower deliberative majori ties at the 
expense of uninfo rmed, immoderate, or passionate 
ones. Thus, the genius and the particular challenge of 
the Alnerican system is its conjunction of deliberation 
and democracy. 

Two Kinds of Public Voice 
The democratic character of deliberative delnocracy 

is assured by its demand that the represen tatives of the 
people share the basic values and goals of their con­
stituents; their own deliberations about public policy 
must be firmly rooted in popular interests. The elec-
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toral cOLUlection is the chief mechanism for ensuring 
such a linkage between the values and goals of repre­
sentatives and represented. If that linka ge is suffi­
ciently s trong, then the policies fashioned by political 
leaders will effectively be those that the people them­
selves would ha ve chosen had they possessed the 
same knowledge and experience as their representa­
tives and devoted the same amount of time to consid­
ering the information and arguments presented in the 
na tional councils. 

The democmtic character of deliberative 
democracy is assured by its demand that 

the representatives of the people share 
the basic values and goals of their constituents. 

Thus, whiJe deliberative democracy in its Alnerican 
form is distinct from direct democracy, where the peo­
ple themselves make the key political decisions, it is 
also distinct from the kind of democracy proposed by 
Edmund Burke, or at least some of his interpreters, in 
whi ch the wise and virtuous, freely chosen by the 
COnllllU1uty, rule through the exercise of their indepen­
dent and superior political judgment, disconnected 
from popular sentiments. The deliberative democracy 
of the franlers, it can be said, is less democratic than 
direct democracy but more democratic than this ver­
sion of the Burkean prescription. 

Accord ing to the American theory of government, 
there are two kinds of pubUc voice - one more unme­
diate or spontaneous, uninfonned, and unreflective; 
the other more deliberative, taking longer to develop, 
and resting on a fuller consideration of information 
and argum ents - and only the la tter is fit to rule. 
(The framers also expressed this distinction when they 
spoke of the opposition between passion and reason, 
or between inclinations and interests.) Under a well­
d esigned representative system, Madison wrote, " it 
may well happen that the public voice, pronounced by 
the representatives of the people, will be more conso­
nant to the public good than if pronounced by the peo­
ple themselves, convened for the purpose." The delib­
erations of representatives will in general better pro­
lTIote the public good both because representa tives are 
ll10re know ledgeable and experienced than their con­
stituents and because they make decisions in an insti­
tutional environment tha t fosters collecti ve reasoning 
about shared interests. Even so, however, Madison 
insists tha t representative institutions do not displace 
public attitudes with the personal views of elected offi­
cials, but rather "refine and enlarge the public views." 
The result can be ca ll ed "the p ublic voice" even 
though it is not pronounced by the people directly and 
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even though it may differ substantiall y from public 
atti tudes prevailing at any particular time. 

The Nature of Public Opinion 

Applied today, Madison's argument would suggest 
that the public opinion registered in polls and comput­
erized call-ins is likely to be less delibera tive and less 
conducive to the public good than attitudes informed 
and deepened through the operation of representative 
institutions. The very term "public opi nion" implies 
the existence of developed public attitudes. Yet when 
attitudes are measured by an opinion poll, they may 
represent little more than the aggrega tion of hun­
dreds of offhand, unreflective responses to a pollster'S 
questions. 

When attitudes are measured by all opillion 
poll, tI!eY may represent little more tlran the 

aggregatioll of hllndreds of offhand, IInrefiective 
responses to a pollster'S questions . 

Consider, for example, how a national polling orga­
nization would measure "publiC opinion" on the rela­
tive merits of competing proposals for a comprehen­
sive national hea lth insurance program. It is likely 
that 500 to 1500 phone calls wo uld be made to a 
na tionally representative sa mple of homes. The 
respondents, interrupted from other activities and 
largely unprepared to address the subject, would be 
asked a series of questions. It would be surprising if 
most respondents had read or thought much about the 
details of the various health care proposals prior to the 
telephone call, or, if they had, if they could instanta­
neously recall the pertinent issues. Consequently, they 
would tend to voice spontaneous reactions, unsup­
ported by any serious reasoning about the arguments 
pro and con. Indeed, it could hardly be otherwi se. 
Even if we assu me that most people would be fully 
capable of reasoning about health care legislation if 
they were exposed to, and given ample time to reflect 
upon, the relevant information and arguments, we can 
hardly expect them to produce a deliberati ve opinion 
instantaneously. Yet it is not unusual for a sample of 
such instantaneous reactions to be aggregated to por­
tray "pub1ic opinion~' on national hea lth insurance. 
Replace this issue with any other of at least moderate 
complexity - welfare reform, environmental protec­
tion, military spending in the post-Cold War era -
and the point is the same. We should not be surprised 
if instantaneous opinion bears little resemblance to 
what would result from serious reasoning on the 
merits. 

Tt is true, of course, that Americans generally are in a 
better position to deliberate on public matters than 
were their counterparts in earlier periods. Most citi­
zens today have more leisure, lTIOre education, and 
more sources of in fo rmation about public affairs. 
Nonetheless, it wou ld be a mistake to overstate the 
impa ct of these changes on the prob lem o f citizen 
deliberation. The average American may now work 
an hour or two less each day (and perhaps one day 
less per week) than in the previous century, but once 
cOlnnluting time, meals, errands, and family responsi­
bilities are factored in, the "leisure" available for the 
study of public policy is at most a few hours on week­
day evenings, and a few more on weekend s. 
Moreover, the same technologies that have g iven us 
enhanced access to news and information have also 
resulted in the creation of an entertainment industry 
that effectively competes for the attention of the citi­
zenry. Indeed, accounts of the early nineteenth century 
suggest that America ns of that era, presented with 
fewer entertainment options to fill wha t leisure they 
had, were exposed to more serious political discussions 
in the fonn of speeches, lectures, and debates than is the 
case today. 

Finally, even if it were true that Americans are now 
better educa ted about public affairs than ever before, 
the fact remains that technological adva ncement, the 
rise of the United Sta tes as a world power, and the 
expa nsion of the domestic responsibilities of the 
national government (with regard to social welfare 
and econmnic management, for example) have vastly 
in creased the number, breadth, and complexity of 
public policy issues. Taken together, these fa ctors pre­
sent a formidabl e impediment to public a ttention, 
understanding, and deliberation. 

The same teclwologies that have giVfIllIS 
eHhanced access to Hews and illforll1atioH 

have also reslllted ill the creation of all 
entertainment il1lillstn) that effectively 

competes for the attentioll of the citizelln). 

The Contemporary Role of Deliberation 

Thus far I have tried to show that the founders did 
not create a system of representation as a "second-best 
op ti on," and that th ey would not have preferred 
"direct-response opinion polling" as the basis of gov­
ernment even if that choice had been ava ilable to 
them. 

It is one thing, however, to articula te the fran.lers' 
design and quite another to show its continuing rele­
vance to contemporary American institutions. Is mod­
ern American democracy a deliberative democracy in 
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an y importa nt res pect? Do the in s titutions of 
Am e rican national governm e nt, particularly the 
Congress, "refi ne and enlarge the public views" so 
that w hat ernerges as national poli cy approxi mates 
" th e cool and deliberate sense of the comn1ullity"? 
Our a ns wer s to these ques tio ns wi ll dete rmine 
whether we understand the campaign fo r electron ic 
d e m ocr acy as a mi sg uided depar tur e from the 
fram ers' conception of government, or as a revolt 
aga inst a political system that has itself fallen away 
fro III the fra mers' deliberative id eal. 

It is Hot H1JlISHai for a policy iuitiative 
to take lip to a decade or more to move 

from a novel proposal to 
tile law of tile lal/d. 

Th ere is reason to think that th e co ntemporary 
Congress is a more deliberative ins titutio n than its 
detractors imagine. The most detflil ed and extensive 
policy deliberations occur by design in the com mittees 
and subcommittees of both hOllses. Were the mem­
bers of the House and Senate to meet only en bloc to 
consider legislative proposals, time limita tions alone 
would render it impossible for the legisla tors to ga ther 
more than the most cursory understand ing of the per­
tinent in fo rmatio n and a rguments bearing on each 
issue. But the COllunittee ~tructure allows for an ins ti ­
tutional division of labor; various mcrnbers can devel­
op expertise in specific policy areas, especially when 
they serve on the same comnuttee or subcommittee for 
many yea rs. Th e vitality of di scussion frequently 
manifested in comnuttee hearillgs, especially on signif­
icant publiC issues, and the importance that politica lly 
sophis ticated actors attach to the thorough and careful 
presentation of testimony, indicate that the hearing 
process is not genera II y a pro forma exercise. 

In principle, these smaller decision -making units 
deliberate and exercise their judgmen t for thc institu­
tions they serve. By submitting reports to the full 
body of the hou se to w hich they belong, and by 
defending their decisions in floor deba te, the commit­
tees seek to persuade non-mclnbers of the merits of 
their decisions; and it is a s ign of their effectiveness 
that on average the House and Senate endorse abou t 
65 to 70 percent of COll1nuttee recommendations with­
out revision and pass another 15 to 20 percent of com­
mittee bills with amendments. In only about 10 to 20 
percent of the cases do the full bodies simply reject 
committee proposals. 

On some important issues, the delibera ti ve process 
within Congress has cxtcnded over many years. Tt is 
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not unusual for a poli cy initiat ive to take up to a 
decade or more to move from a novel proposal to the 
law of the land . This is one reason why legislators are 
no t reluctan t to introd uce proposals that ha ve little 
chance for passage wi thin the immediate two-year leg­
is lative cycle. Th e Senate, in parti cu lar, has been 
described as an incuba tor of public policies, making a 
distincti ve contribution, in Nelson Polsby's words, by 
"gestating [new ] ideas, by provid in g a forum for 
speeches, hearings, and the introduction of bills going 
nowhere for the moment." This "process of gestation" 
encourages policy advocates to "keep information up 
to date on ... prospective benefits and technical feasi­
bility. And it accustoms the uncommitted to a new 
idea." 

Congress, in this respect, is not an isolated institu­
tion. It is necessarily influenced by the constella tion of 
ideas that predorninate in the larger social and politi­
ca l system. As these ideas change over time, so too 
docs thinking within Congress. Although the corre­
spond ence is not perfec t, cha ng in g congressional 
mell'lbership, staff turnover, and electoral considera­
tions all ensure a degree of responsiveness to external 
opinion. "To a very great extent," writes Paul Quirk, 
"the direction of policy change depends on the s tate of 
opinion about the public interes t. That opinion 
includes the va lu es and a ttitudes o f the mass public; 
the general ideologies of the attentive public and polit­
ical elites; the more specific policy and program doc­
trines of practitioners in each area; and the pertinent 
theories and research findings of policy analysts and 
social scientists." It follows tha t those forces which 
shape public and elite attitudes on social and political 
issues will ha ve an impact on Congress and its deliber­
ations about public policy. 

Bargaining and Group Interests 

It would be naive, on the other hand, to suppose that 
all the work of Congress is in keeping with the deliber­
ative model of la wmaking. For most of this century, 
scholars of Arnerican government and politics have 
understood congressional la wmaking chiefly as a bar­
gaining process, and deliberation has seldOll1 bcen the 
focus of their attention. The prcvailing theory is that 
politics reduces to the play of group interests, and thus 
tha t the reality of legisla ting lies not in the deliberative 
activities I have described but rather in the orchestra­
tion of deals, the trading of votes, and the hard-headed 
cornpron1iscs that are arranged offstage or through 
subtle manipulation of the formal process itself. 

Interesting ly enoug h, many of the theorists w ho 
have examined such bargaining devices defend them 
as a positive good; they argue that by such means, a 
large, heterogeneous society can aggregate the diverse 
and often conflicting preferences of legislators, interest 
groups, or geographica lly de fin ed co nstituencies, 



.I , 

Report from the Institute for Philosophy & Public Policy 

while mitigating the potential d ivisiveness of trying to 
reach principled judgments in Congress as to "what is 
good for the nahan. " But these arguments arc not 
especia lly persuasive. Whatever the advantages of 
bargaining in dispersing discrete public benefi ts, such 
as wa ter p rojects, throughout the nation l how could 
bargains among hundreds of different legislators help 
Congress to make wise decisions on the great issues of 
foreign and domestic policy? There are, after a ll , bet­
ter and worse answers to the questions that confront 
us, be tter a nd worse policies that Congress mi g ht 
embrace. The task of the legislators is to find the better 
answer, to fa shion the better policy. How else arc they 
to do so responsibly bu t by reasoning together on thc 
merits of proposed approaches, relyi ng on the bcs t 
in formation and argUlnents available? 

Many theorists have defeuded bargaining 
devices as a positive good. In recent yearsl 

however, some fonl1S of bargaining have often 
seemed to undermine the deliberative p,.ocessl 

or evell to sllbvert the policy goals of their 
practitioners . 

A less celebratory defense of barga ining nonetheless 
portrays it as a legitilnate and necessa ry means for 
reaching collective decisions. Because a sllccession of 
majority votes - by subconuni ttees, cOllunjttees, a nd 
the full bodies - is required before a bill becomes law, 
majorities mu s t be built anew at each s tage of th e 
process. This, some theorists argue, puts a premium 
on the techniqu es of coalition building. It is hardly 
surprising, then, that legislators should agree to trade 
su pport for one another's proposals, or accept prag­
m£lti c compromises, or assume positions with an eye 
to the non-policy ad va ntages they can secure by vot­
ing wi th one side rather than the other. 

In recent yea rs, however, such forms of bargaining 
have often seemed to undennine the d e libera ti ve 
process, and even to subvert the policy goals of their 
practitioners. For example, when the Reagan adminis­
tration was seeking support for its 1981 bud get pack­
age, it mad e a series o f las t-minute concessions to the 
moderate a nd liberal Republica ns know n as the 
"Gypsy Moths," ra ising spending levels for somc p ro­
grams and expanding the package of tax cu ts. These 
concessions were projected to cost nearly as much in 
lost revenue as the 25 percent tax cut a t the heart of the 
o ri gi na l proposa l; and as bud get direc tor David 
Stockman later observed , the dozens of private dea ls 
he made in order to build a majority fo r the Reagan 
plan "shattered the fiscal equation." 

Simila rly, in the days before the 1993 Housc vote on 
the North American Free Trade Agreeme n t, the 
Clin ton adnlinistration not on ly promised cer tain 
House members federal fund ing for projects in their 
dis tricts, but also agreed to a series of special-interest 
tariff deals to protect a bewildering array of American 
products. Gary l-Iufbaucr, a pro-NAFTA economist, 
es timated th a t these agreements could "easily cost 
American consumers hundreds of millions of dollars." 
The side agreements also gave the impression that any 
pretense to leg islative deliberation had been aban­
doned. Tn the words of one O hio Democrat inter­
viewed by the Los Allgeles Till/cs, the outcome of the 
HOLise vote was "strictly beca use of the buyouts. It 
had absolutely nothing to do wi th the debate. It had 
absolutely nothing to do wi th the meri ts of the issuc." 

If members of the publ ic, and of Congress itself, find 
reason to believe that the delibera ti ve ideal of the 
fra mers no longer guid es the legisla ti ve processl we 
should not be surprised if proposa ls such as that for 
electronil; democracy continue to a ttrac t s llpport. But 
it remains iJnportant to judge s llch proposa ls, and the 
democratic character of ollr political system, by how 
well they foster the rule of in formed and reasoning 
majorities. 

- Joseph M. Bessette 
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