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Many o f Europe's srnal1 nations, which failed to 
establish independent nation- s tates, look forward to 
European unifi cation. The Cors icans, Basques, 
Catalan s, and Irish n a tionali s ts assume that, as a 
self- professed multinational entity, the EC will not 
seek to shape a hOlTIogeneous cultural community, 
nor will it follow the undes irable tradition in which 
international organizations include only s tates. The 
EC could become a comn1unity of nations that openly 
recognizes the diversity of its constitutive units. 

On the other hand , as technological development 
and economi c prosperity increa singly d epend on 
cross-national associations, assimilation is, more than 
ever, a feasible option . This could mean that the real 
test for cultural and national affil iations ha s arrived. 
Will national groups acced e to press ures to m elt 
together into a larger culture, or will they be motivat-

ed to invest in the preservation of their own cultural 
heritage, their language, their dis tinctiveness? 

Individuals may, in the future, choose to surrender 
their particularities and assimilate into one interna­
tional culture. But the need for mediating communi­
ties makes this scenario unlikely. As Mazzini rightly 
argued, "the individual is too weak and Humanity is 
too large." 

- Yael Tamir 

Yael Tamir is seni o r lecture r in phi losoph y at Tel Avi v 
Univers ity (l nd a fou nding member of the Israe li peace orga­
nization Pe<l ce N ow . This essay is adil pted <lnd cond ensed 
from her forthcomi ng book, Liban l Nationnlism (Princeton 
Universi ty Press, spri ng 1993) . 

Disability, Discrimination, and 
Fairness 

I t is widely agreed that people with disabilities are 
trea ted unfairly in our society: that they are the 

victims of pe rvasive di scrimination, and that they 
have been denied adequate accommodation in a rea s 
rang ing frOln housing construction to hiring prac­
tices to public transportation. As Congress declared 
in ena cting the A mericans w ith Disa bilities Act 
(ADA) in 1990: 

[I lnd ividuals with d isabili ties arc (I d iscre te ilnd insu lar 
mi nori ty w ho have been Faced with res trictions and limi til ­
tions, subjected to n lIislory of I'lIIpost'/1I11111L'qlllllll'L'lIlmClli, 

and relegated to a posi tion or politica l powerlessness in our 

society., !emphasis added I 

Yet people w ith disabilities were largely by passed 
by the ci vil ri ghts revolution of the past generation. 
Congress found that "unlike individuals who ha ve 

experienced discrimination on the basis of race, color, 
sex, national origin, religion, or age, individuals who 
have experienced discrimination on the basis of dis­
ability ha ve often had no legal recourse to redress 
such discrimination ." 

The ADA is intended to provide that legal recourse. 
It requires employers, trans it systems and publiC 
facilities to modify their operations, procedures, and 
phYSical structures so as to make reasonable aCC0111-
modation for people with disabilities. The ADA rec­
ogni zes broad exceptions in cases where these modi­
fications would result in "undue hard ship" or pose 
risks to third parties . But in principle, the s tatute 
treats the failure to ensure that people with disabili­
ties have an "equal opportunity to benefit" from a 
wide range of activities and services as a form of dis­
crimina tion . 
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The A DA's anti- discrilnination framework serves 
several important functions. It emphaSizes similari­
ties between the trea tment of people with disabilities 
and the trea tment of o ther Ininorities. 1t encourages 
society to find the source of the disad va ntages ex peri­
enced by people with disabilities in its own attitudes 
a nd prac tices, rather than in the disabilities them­
selves, and it supports the proposition that accommo­
dating people w ith disabilities is a matter of justice, 
not charity. 

Tlte ADA el/col/rages society to fil/d tlte sOl/rce of 
tile disadvalltages experiellced vy people witlt 
disabilities ill its own attitudes alld practices, 

ratlter tlwl/ il/ tlte disabilities tltelllseives. 

But the anti- discrimination mudel offers little guid­
ance on how rnll ch accommodation justice requires in 
the fa ce of limited resources and severe disabilities. 
Its requirement of equal opportunity to benefit is 
ambiguoll s, and its emphasis on rellledial action by 
private individuals and organizations overlooks our 
collective respons ibility for co ns tru cting a more 
accommodating environment. The difficult problems 
o f social jus ti ce raised by disabiliti es cannot be 
resolved by a simple injunction aga inst discrimina­
tion. 

The Civil Rights Analogy 
The ADA has obvious similarities wi th recent civil 

rights legislation. It is designed to protect members 
of a group long subject to exclusion and prejudice, 
and it does this by removing barriers to the employ­
ment and accommodation of that group. The ADA 
recogni zes that people with disabilities ha ve suffered 
from fa lse beliefs about their capacities, just as blacks 
and women have, and that their exclusion has been 
inSidio us ly se lf- perpetuating, deny ing them the 
experience needed to overcome such biases. 

The tendency to devalue those with "visible differ­
ences" goes beyond overt prejudice. A recent stud y 
of the impact of disability on neo-natal trea tment 
decisions found that doctors and parents were both 
mo re li ke ly to decl in e trcatmcn t for premature 
infants in cases involving a disability, while denyi ng 
that the disability played any role in their decisions. 
The resea rchers saw this as "testimony to the insidi­
ous depths to whi ch social stigmas associated with 
di sability ca n embed themselves in indi vid ual con­
sciousness." 
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Like earlier civil rights law, the ADA recognizes 
that such deeply embedded prejudice will work its 
way into the design o f socia l structures and practices, 
and that stringent meaSures may be necessary to root 
it out. The enduring and pervasive impact of preju­
dice ha s long prompted th e courts to give close 
scrutiny to "facially neutral" policies with an adverse 
impact on mistreated and disfavored groups. If pub­
lic officia ls, for example, decide that children shou ld 
attend schools in their own neighborhoods, this may 
appear to be a neutral basis for school assignnlent, 
but in fa ct it perpetuates the effec ts of residential 
covenants and other d iscrimin atory practices that 
have kept minority families out of affluent suburban 
C0111111unities. Forced bus in g is n o t intended to 
achieve racial1y diverse schools per se, but to undo the 
enduring effects of those practices. Similarly, affir­
mative action is not designed to achieve demographic 
representativeness so much as to surlllount the barri­
ers to employment left by generations of exclusion. 

The ADA's requirement of "reasonable accommo­
dation" serves many of the same remedial functions, 
helping to overcome the enduring effects of con­
scious and unconscious discrimination . As Gregory 
Kavka notes, th e rationales for affirmati ve action 
under earlier civil rights law are equally applicable to 
reasonable accommodation under the ADA: to estab­
lish the kinds of role models and "old- boy" networks 
that dominant groups now enjoy; to correct for the 
sys tematic errors in eva lu atio n that result from 
stereotypi ng and over-generalization; and to com­
pensate for the effects of past and ongoing injustice, 
such as exclusion from relevant training. 

Deeply embedded prejudice works its way illto tile 
design of social structures, alld stringeut measures 

may he l1ecessal'Y to root it Ollt. 

On the other h a nd , the ass um p tio n that any 
adverse impa ct can be traced to prejudice, hatred, 
contempt, or devaluation - to what Ronald Dworkin 
has called "invidious discrin1ination" - is clearly 
less tenable for disability than for race or ethnicity. 
The ADA itself recognizes that the physical endow­
ment of people with disabilities contributes to their 
disadvantage: the statute defines disability as "physi­
calor mental iInpairment" that "substantially linlits 
fthe impaired person's] pursuit of major life acti vi­
ties ." Thus, while the ADA ri ghtly holds the atti­
tudes and practices of the larger society responsible 
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for mu ch of the limitation experi enced by people 
with disa bilities, it also recognizes an objective cate­
gory of biological impairment; a person whose major 
life activities were limited only by other people's atti­
tudes or practices would be "disa bled" only in a 
derivative sense. The disadvantages experienced by 
people with disabilities arise from the interaction of 
their physica l conditions and their social environ­
ment; those disadvantages can rarely be attributed to 
biology or social practice alone. 

But this und erstanding of disability raises a critica l 
question about the meaning of "equal opportunity to 
benefit" under the ADA. Tn one obvious sense, we 
assure equal opportunity by removing legnl barriers 
to entry or access. (Keep in D1ind that lega l barriers 
have, in the not- too-distant past, been oppressive 
and pervasive: in an era when one of the grea t liberal 
Supreme Court justices could declare that "three gen­
erations of imbeciles is enough," people with disabili­
ties were often forbidden to work, to marry, to have 
child ren, or even to be seen in public.) Yet equ al 
opportunity conceived as freedom from lega l restric­
tion is clearly inadequate to encompass the kind of 
accommoda ti ons to which people with di sa biliti es 
seem entitl ed. A more demanding notion of equal 
opportunity would require us to undo the effects of 
invidious discriInination , past and presen( de jure 
and de fa cto. But even this would fail to address the 
severely constricted opportunities available to many 
people with d isabilities. 

• 

A much stronger sense of equal opportunity is sug­
gested by the A DA's mandate to eliminate "architec­
tural barriers" and other structural impediments to 
access and mobility. In order to provide equal oppor­
tunity in this sense, we must remove not only barri­
ers imposed intentionally by la w and prejudice, but 
also barriers imposed in cid enta lly by designs and 
structures that ignore the needs of people with di s­
abilities. We must reconstru ct the social world to bet­
ter accolTIrnodate the range of abilities of those w ho 
inhabit it. 

Structural Accommodation and Equal Opportunity 
This s tronger conception of eq ua I opportunity 

emerges from the femini s t cri tique of ea rlier civ il 
rights la ws, with their focus on invidious discrilnina­
tion. Many feminists argue that the design of physi­
ca l structures and socia l practices to accOlnmodate 
one group - able-bodied males - denies equal oppor­
tunity to everyone else. The structures and practices 
of our society embody a dom inant norm of hea lthy 
functioning, just as they embody a dominant norm of 
male functioning. As Susan Wend ell argues: 

In North America at ICIIst, life imd work hllve been struc­
lured as though no onc of any importllnce in the public 
world ... has to breast-feed a baby or look aftcr a sick child ... 
Much of the world is also structured as though everyone is 
physically strong ... as though everyone can walk, hear and 
see well .... 

A parnplegic sportslllan riding a lIIonoski 
Photogrnph by Bruce Barthel 

National Handicapped Sports 
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The public world provides stairs to th e able-bodied 
so that they ca n overcome the force of gra vity; it is 
less consis tent about providing ramps so that para­
plegics can do the sa me. To build stairs for the one 
group without building ramps for the second denies 
the latter equal opportunity to benefit. 

This pOSition wa s anticipated a generation ago by 
Jacobus tenl3roek, who argued that the right of peo­
ple with disabilities " to live in the world" required 
comprehensive changes in our physical and social 
order: not just in the design of buildings and public 
spaces, but in the duties of care owed by "abled" 
pedestrians, drivers, C0111111011 carriers, and property 
owners to people with disabilities as they travel in 

It has beell arglled that the refllsal to make 
compreltellsive changes in our physicnl alld social 

order dellies people witl, disabilities 
their right to live ill the world. 

public spaces. The refu sa l to make these changes 
denies people with disabilities their right to live in 
the world - the sa me right that was denied to blacks 
and women w hen they were excluded from public 
facilities. 

Ho wever, providing equal opportunity for people 
w ith disabilities involves a more ambiguous and 
problematic commitment than the example of stairs 
and ramps mig ht suggest. Ramps cos t little more 
than stairs and are useful for people of widely vary­
ing abilities. The sa me is true for most of the design 
standards mandated by the ADA. These standards 
were deve lop ed more than 30 years (1go, when 
tenBroek was writing, and their prompt implementa­
tion at that time would have probably brought about 
dramatic ilnprovements in mobility and access at 
very slight cost. 

l3ut other opportunities to benefit do not come so 
cheaply. Technology sometimes offers considerable 
benefits, but on ly at enormous cost: one thinks of the 
devices that all ow Stephen Hawking to "speak." 
More often, perhaps, the benefits of costly technology 
are slight or uncertain. Does the failure to provide 
quadripleg ics w ith the lates t ad va nces in robotics 
deny them equal opportunity? We could spend 
indefinitely more on robotic research and equiplnent, 
but no matter how n111ch we spent, the opportunities 
of some quadriplegics would remain severely con ­
stricted. 
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More broadly, we ca nnot reasonably ex pect to raise 
all people with disabilities to a level of fun ctioning 
where they can receive the sa me benefit frorn facili­
ties and serv ices as able- bodied people. There are 
many area s of employment, trans it , a nd publi c 
accolllmodation w here it w ould be impossible to 
achieve absolute equality in the opportunity to bene­
fit, and where s ig nificantly reducing inequalities in 
th e opportunity to benefit would ex ha us t the 
resources of those charged with the task of equaliza­
tion. 

fn addressing the issue of how much a decent soci­
ety should spend to improve th e opportunities of 
people with disabilities, an equal opportunity stan­
dard is either hopelessly ambiguous or impossibly 
demanding. Within the ADA, moreover, there is an 
unresolved tens ion between the equal opportunity 
standard it affirms and the degree of inequality that 
w ill remain acceptable under its regulato ry guide­
lines. For example, although the public transi t provi­
sions of the statute speak of equal opportunity, the 
accompanying regu lations will leave most people 
with disabilities with a far greater burden of mobility 
than most able- bodied people. Perhaps the regula­
tions should require more. But however much they 
required, they would fall short of assuring equa l 
mobility. 

The fact of biological impairment, recognized by 
the ADA in its d efinition of disability, makes the 
notion of "equal opportunity to benefit" problema tic. 
This is a seriou s defect in a s tatute that treats the 
denial of such opportunity as a form of discrimina­
tion. 

Disability and Biological Misfortune 
Recognizing impairments as biolog ica l disadvan­

ta ges raises th e question of the ex tent to which a 
decent society mu st accommodate natural tnisfor­
tune. Such misfortune matters greatly in determining 
fa ir treatment within the smaller unit of the family. 
Consider, for instance, the father's dilemn1a present­
ed by Thomas Nagel: 

Suppose 1 have two children. one of which is qui te normal 
and quite Il<IpPY. and the other of which suffe rs from a 
painful hand icilp .... Suppose I must decide between moving 
to ,m expensive city where Ihe second child GlIl receive spe­
cial I11cdical tre<ltment and schooling. but where th e fami ly's 
sta ndard of living will be lower and the neighborhood will 
be unpleas<lnt il nd d,lllgerotls for thc first child - or else 
moving to a pleasil nl semi-ru ral Sllburb where the firs t 
child ... can have a free and agreeable life .... ISupposel the 
g<l in to the first ch ild of moving to the suburb is substantial­
ly grea ter than the gain 10 the second child of moving to the 
cit y. After all, the second child will <l lso suffer from the 
family's reduced sta ndard of li ving <'In el th e dis<lgree<lblc 
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environment. And the educa tional and thertlpeutic benefits 
will not make [the second child] happy but only less miser­
able. For the firs t child , on the o ther helnd , the choice is 
between ~ hilPPY life and a diS<'lgrceable one. 

Because the second ch ild is worse off, his interests 
have a greater urgency than those of the fi rst chi ld. 
Moving to the city would be the more ega litarian 
decision, and, if the difference in benefit to the two 
children is on ly s light, the fairer d ecision . But the 
u rgency of the second child 's interests docs not give 

Tile allti-discrimillation framework limits the 
social respol/se to disabilities by 

imposillg tlte costs of accommodation 
primarily on individuals. 

them absolute priority; we would thi nk it un fa ir to 
the first child to reduce· him to the sa me level of mis­
ery as the second fo r very slig ht ga ins in the second 
child 's well-bei ng. 

This dilemma is wri t large in the a llocation of edu­
cational resources for children with learning disabili­
ties. Special education is very expensive, and many 
financially s trapped school system s find that p rovid­
ing more than min imal benefit to severely disabled 
child ren would require drastic cutbacks in other pro­
grams, such as ho nors classes for g ifted s tudents. 
Yet the Educa tion for All Handicapped Children Act 
of 1975 (EH A) mandates " free appropri ate ed uca­
tion" for all children, regardless of ability . This man­
date has been variously interpreted to mea n that chil­
dren with disabili ties must receive "some ed ucation­
al benefit," that they m ust receive benefit "commen­
surate" with that accord ed to normal children, or 
that they must receive the "maximum pOSSible" ben­
efi t. 

William Galston makes a powerful argument fo r a 
commensurate benefi t s tandard : 

In spi te of profound differences among individutl ls, the full 
development of each indiv idua l - however g rci'It or limit­
ed his or her natural capacities - is equal in moral weight 
to that of every othcr. ... (AJ policy thilt neglects the educa­
ble retarded so that they do not learn how to care for them­
selves ilnd must be inslitutioll<llized is, considered in itself, 
as bad as one that deprives extraordinary gifts of their 
chance to flower. 

But technology makes "na tural capacity" and "full 
development" very c lastic notions, and thi s rai ses 
serious problem s for a s tandard of equa l opportunity 
that requires a c.omparison of actual and potential 
development. 

If a society were a family, some loss of educational 
benefit to the most gifted s tudents might seem justi­
fied in a school system in tent upon enhancing oppor­
tunity for students with d isabilities. But even in that 
case, an allocation that left th e most g ifted at the 
sa me low level of ed uca ti onal development as the 
most grievously disabled would seem grossly unfa ir. 
And it is not clear that even the lnodest sacrifices that 
wo uld be appropr iate wit hin a family would be 
appropriate for the larger society; perhaps one fea­
ture that dis tinguishes families from larger, impl' r­
sona l social units is a g rea ter concern for the welfare 
of each n1ember than for each one's share of external 
resources. 

Clearly, h iologica l misfor tune raises issues about 
th e mea nin g o f fa ir treatmen t t hat t h e A DA's 
anti- discriminati on framework gives us little gu id­
a nce in resolving. That framework a lso limits the 
social response to disabilities by imposing the costs of 
accOlrunodation primarily on individuals. As we saw 
in the case of specia l edu ca tion, the larger society 
may not always be able to bear such costs. But in 
other cases, burdens that would be excessive for an 
individual or agency may well be reasonable for a 
city or state. An ind ividual should not have to plead 
undue hard s hip in order to avoid cos ts prop erly 
imposed on the community; a person with disabilities 
s hould not be denied accolnmodatio l1 because it 

III order to help those with the 1I10St severe alld 
pel1Jasive disabilities, the government must 

sig"ificantly increase its ;'lVestmellts il1 welfare, 
employer subsidies, and job traillil1g. 

imposes a n undu e ha rd s hi p o n an indi v id u a l 
employer. 

A recent analysis of the employmen t provisions uf 
th e A DA predi cted that i ts an ti-d isc riminati o n 
fram ework wou ld have th e effect of co nfinin g its 
benefits to a "d isability eli te" - those workers "who 
have the least serious disabilities and the s tronges t 
education, trai ning, and job skills." Because elnploy­
e rs have to bear the cos ts of accornnlodatiol1 , they 
will "skim the 'cream' o f the population with d isabil­
ities," bypassing those with more severe and debili­
tating cond iti ons. In ord er to help those with th e 
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1110St seriou s and pervasive disabilities, the govern­
m ent must significantly increase its investments in 
welfare, employer subsidies, and job training. But 
such measures are matters of distributive justice, and 
the fact that they are not among the rcmedies man­
d a ted by the ADA sugges ts the limitations of the 
anti-discrimination modeJ upon w hich the current 
law rests. 

Nevertheless, the specific provisions of the ADA on 
employment, transit. and public accommoda tion 
reflect, in Chief Justice Earl Warren's faluous phrase, 
" the evolving s tandards of d ecency that mark the 
progress of a maturing society." To say that the 
question of fair treatment for people with disabilities 
docs no t have an obvious or fin al answer is not to say 
that we cannot reach a consensus on what fairness 
requires at our level of affluence and technological 
development. The ADA represe nts a major s tep · 
toward s achieving such a consensus. 

- David Wasserman 
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Defining Basic Benefits: 
Oregon and the Challenge of Health 

Care Reform 

On March 19, the Clinton admini s tration 
approved Oregon's proposa l to extend Med ica id 

benefits to thousands of poor people w ho a re cur­
r entl y ineligib le for the progra m w hile limiting 
Medicaid coverage of health services to include only 
th ose that are judged to b e m os t effective. The 
Medica id reform is part of a larger plan designed to 
assure access to hea lth care for all of the state's resi­
dents. The Bush administration had rejected an earli­
er version of the Oregon proposal, ruling that it vio­
lated provisions of the Americans With Disa bilities 
Act (A DA). But Bill Clinton endorsed the proposal 
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during the presidential ca mpaign, and in February he 
promised the nation's governors that he would be 
open to innovations in the Med icaid system, which 
opera tes with state and federal funds. 

Th e deci s io n to allow im plc mentati on of the 
Oregon proposa l COll1CS at a time when a White 
HOllse task force is developing a national health care 
reform plan. The two goals of this task force are the 
sa me ones that Oregon officials have been pursuing 
s ince their ow n reform process began in 1989: to 
secure health care for all citizens and to gain control 
of rising health care costs. 


